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INTRODUCTION

UCLA is committed to freedom of speech on all sides of controversial
issues. The pursuit of knowledge—UCLA’s core mission—depends on the free-
flowing exchange of ideas. As a public institution, UCLA is acutely aware of its
obligations under the First Amendment. At the same time, UCLA bears
responsibilities for the safety of its community, and is obliged to balance its
commitment to free speech against the “significant interest in ensuring safety and
order on campus.” Bloedorn v. Grube, 631 F.3d 1218, 1238 (11th Cir. 2011).
Those competing interests were placed under substantial stress in April and May
2024, when UCLA’s campus was consumed with protest activity centered at an
“encampment” established by pro-Palestinian activists. After violence erupted
between protesters and counter-protesters, UCLA brought the encampment down
on May 2. UCLA confronted additional (unsuccessful) attempts to take over parts
of campus on May 6, May 23, and June 10.

The events underlying this lawsuit took place against this undisputed
backdrop. In mid-April 2024, members of the UCLA chapter of Young America’s
Foundation (along with its individual-plaintiff-members, “Y AF”) contacted UCLA
for permission to host a speech by Robert Spencer—the “founder of Jihad Watch,
an organization dedicated to exposing dangerous and radical strains of Islamic

thought,” 3-ER-218 (Compl. § 81)—on May 15, 2024 at the UCLA Student Union.
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Y AF was concerned about security from the outset and coordinated with UCLA
administrators to obtain security commitments, which UCLA provided. On the
day of the event, amid rising security concerns, administrators concluded that they
would not be able to adequately secure the Student Union, and decided to move the
event to a different, easier-to-secure building on campus. YAF alleges in this suit
that moving the event amounted to a “cancellation,” and that the current and
former UCLA administrators (collectively, “UCLA”) who made this decision
violated the First Amendment.!

The district court correctly dismissed YAF’s claims. YAF’s arguments to
the contrary brush away the controlling decisions of this Court that the district
court faithfully applied, and are defeated by YAF’s own factual allegations. The
district court’s sound judgment should be affirmed.

First, UCLA’s decision to move the Spencer event on account of security
concerns is not, as YAF contends, subject to strict scrutiny. YAF has conceded
that the Student Union is a limited public forum. Speech restrictions in a limited
public forum are not subject to strict scrutiny so long as they are viewpoint-

neutral—they need only be reasonable, as this Court recognized in Seattle Mideast

! For purposes of the Court’s review of the district court’s dismissal decision, this
brief takes as true YAF’s allegation that the event was actually moved. But the
event ultimately went forward at the Student Union, see infra p. 13, and thus
UCLA’s references to a “move” assume a fact that is, in reality, not true.
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Awareness Campaign v. King County, 781 F.3d 489 (9th Cir. 2015) (“SeaMAC”).
Y AF seeks to invoke strict scrutiny for its “heckler’s veto” claim because it cannot
plausibly allege that UCLA’s decision to move the Spencer event was
unreasonable or viewpoint-driven, but its arguments fail. YAF invokes inapposite
precedents that apply only in traditional and designated public forums (not limited
public forums), and incorrectly argues that the relevant portion of SeaMAC is dicta.
Y AF clearly misreads this Court’s precedents and proposes a rule that conflicts
directly with them—Y AF is seeking to change the law, not apply it.

Second, and in any event, the UCLA-administrator defendants would be
entitled to qualified immunity even if the Court resolved to change the law in this
Circuit. That is because government officials cannot be held liable for money
damages absent clear precedent placing their actions out of bounds. YAF admits
that this Court has declined to apply strict scrutiny to a “heckler’s veto” claim in
the context of a limited public forum. For qualified immunity purposes, it does not
matter that YAF contends that those decisions were “dicta.” State officials cannot
be subject to suit when they were following express instructions contained in this
Court’s opinions.

Third, Y AF attempts a claim that UCLA’s decision to move the Spencer
event was based on UCLA’s disagreement with Spencer’s viewpoint, and that

UCLA’s security concerns were a pretext for viewpoint discrimination. That claim
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fails because the reasonableness of UCLA’s security concerns are confirmed by the
complaint, which asserts that YAF itself had such concerns, and raised them
repeatedly with UCLA; that YAF members were accosted the night before the
event; and that anti-Israel activists threatened to “shut down” and “cancel” the
event—all in the context of the campus turmoil that had been ongoing since the
end of April. Indeed, the fact that UCLA did not cancel the event but instead took
additional precautions based on security concerns that YAF shared is consistent
with a decision based on security concerns but entirely inconsistent with the
assertion that UCLA wanted to shut down Spencer’s speech because of
disagreement with his viewpoint.

Moreover, and in any event, the district court rightly explained that YAF
failed to offer any non-conclusory, factual allegation that UCLA treated pro-Israel
speech or speakers differently from anti-Israel speech or speakers in similar
circumstances. Rather, all YAF alleges is that UCLA takes security concerns
seriously. The district court offered Y AF the opportunity to amend its complaint
but YAF declined, confirming that it cannot muster factual allegations supporting a
viewpoint discrimination claim.

The district court correctly dismissed YAF’s complaint for failure to state a

claim on which relief may be granted. This Court should affirm.
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JURISDICTIONAL STATEMENT

YAF’s complaint alleges causes of action under 42 U.S.C. § 1983, 3-ER-
243-48, so the district court had jurisdiction under 28 U.S.C. §§ 1331 and 1343.
The district court entered a final judgment in UCLA’s favor as to all YAF’s claims
on October 1, 2025. 1-ER-002—-04. YAF timely noticed its appeal on October 30,
2025. This Court has appellate jurisdiction under 28 U.S.C. § 1291.

ISSUES PRESENTED

1. Whether the district court correctly concluded, consistent with this
Court’s decision in SeaMAC, 781 F.3d 489 (9th Cir. 2015), that with respect to a
limited public forum like UCLA’s Student Union, a “heckler’s veto” claim—i.e., a
claim that the government impermissibly imposed a speech restriction in response
to security concerns created by the conduct of private parties opposed to the
speaker—is subject only to reasonableness review (and not strict scrutiny) unless
the government’s security rationale was a mere pretext for disagreeing with the
speaker’s viewpoint.

2. Whether the district court correctly concluded that UCLA administrators
are entitled to qualified immunity as to YAF’s “heckler’s veto” claim.

3. Whether the district court correctly concluded that YAF failed plausibly
to allege that UCLA administrators’ security-based rationale for moving the

Spencer event was a pretext for the administrators’ disagreement with Spencer’s
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viewpoint.

STATEMENT OF THE CASE

Y AF brought this suit alleging that UCLA’s security-based decision to move
a YAF-hosted speaking event violated the First Amendment. The district court
dismissed the complaint. The following facts—which except as otherwise noted?
are drawn from the non-conclusory factual allegations in YAF’s complaint, taken
as true, see Ashcroft v. Igbal, 556 U.S. 662, 678 (2009)—are relevant to evaluating
this appeal of the district court’s decision.

A.  Factual Background

1. UCLA has a long history of welcoming speakers with diverse views to
campus. As the complaint itself confirms, UCLA—a public university—is
committed to “assuring that all persons may exercise the constitutionally protected
right[] of free expression.” 3-ER-212, 254 (Compl. 9 68 (incorporating Compl.

Ex. A)).

2 The Court may consider not only the factual allegations in the complaint, but also
facts stated in documents incorporated into the complaint by reference. See United
States v. Ritchie, 342 F.3d 903, 908 (9th Cir. 2003). Moreover, while UCLA’s
motion below was styled principally as a motion to dismiss for failure to state a
claim under Federal Rule of Civil Procedure 12(b)(6), UCLA also contended under
Rule 12(b)(1) that Appellants lacked standing to seek an injunction. 2-ER-130-32.
UCLA offered facts outside the complaint to support the jurisdictional portion of
its motion, as the Federal Rules and this Court’s precedents allow. See McCarthy
v. United States, 850 F.2d 558, 560 (9th Cir. 1988).
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UCLA also recognizes that its commitment to free expression must be
balanced against the “significant interest in ensuring safety and order on campus.”
Bloedorn, 631 F.3d at 1238. Thus, as the complaint again alleges, UCLA is
committed to “providing for the orderly operation of campus™ and “safety,” so that
the University may carry on its “work of teaching, research, and public service.”
3-ER-212, 254 (Compl. § 68 (incorporating Ex. A at 1)).

2. UCLA’s commitment to balancing free speech principles with security
was put under significant stress in April and May 2024, beginning on April 25
when “an ‘encampment’ was established [by pro-Palestinian activists] on Royce
Quad, a central location on the UCLA campus which, in normal times, is used
daily by a large portion of the student community.” 3-ER-209 (Compl. § 61). As
the complaint itself—as well as a declaration of Michael Beck, UCLA’s
Administrative Vice Chancellor, that the complaint cites and incorporates, 3-ER-
214 (Compl. 9 72 & n.27)*—demonstrate, the events surrounding the Royce Quad
encampment provide critical context for the events at issue in this litigation.

In particular, UCLA administrators believed when the encampment was first
established that it could “preserve the safety of those in our campus community

while [they] developed a plan for the encampment to be peacefully and

3 The Beck declaration was submitted in Frankel et al. v. Regents of the University
of California, C.D. Cal. Case No. 2:24-cv-4702-MCS (Dkt. 62-3). 2-ER-138-46.
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permanently removed.” 2-ER-141 (Beck Frankel Decl. 4 5). Meanwhile,
consistent with its commitment to free expression, on April 26 “the University
permitted the Israeli American Council (‘IAC’) to hold on April 28, 2024 a
counterdemonstration on Royce Quad.” 2-ER-141 (Beck Frankel Decl. § 7).
UCLA attempted to separate encampment protesters and IAC counter-protesters to
prevent violence, id., but on April 28, violent clashes broke out between pro-
Palestinian protesters in the encampment and pro-Israeli protesters, 2-ER-142
(Beck Frankel Decl. § 8).

At that point, UCLA’s “senior leadership decided that de-escalation was no
longer working, and that the encampment needed to be removed with the
assistance of law enforcement,” but law enforcement determined that given the
size of the encampment and logistical complications, it would take several days to
remove the encampment safely. 2-ER-142—43 (Beck Frankel Decl. 4 10). On
May 2, UCLA removed the encampment with law enforcement. See 2-ER-143
(Beck Frankel Decl. § 13); 3-ER-216 (Compl. § 75). Anti-Israeli activists
(unsuccessfully) attempted to establish new encampments on May 6, May 23, and
June 10. See Frankel v. Regents of Univ. of Cal., 744 F. Supp. 3d 1015, 1022
(C.D. Cal. 2024).

3. This suit concerns an event sponsored by YAF that was to take place on

May 15, 2024, in the midst of the campus turmoil just described.
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According to the complaint, Matthew Weinberg (“Weinberg”), YAF
chairman, reached out to UCLA campus administrators on or around April 13,
2024 to reserve a room in UCLA’s Student Union and “work out logistics” for a
planned speech by Robert Spencer. 3-ER-218 (Compl. [ 82). UCLA confirmed
just three days later that a suitable room for the event would be available on May
15. Id. (Compl. 9 83). Weinberg asserts that he did not believe he received
sufficient formal approval at that time, and on April 22, Weinberg reached back
out to UCLA to (“[a]Jmong other things”) “request[] campus security for the event,
including a UCLA [Police Department] presence to contend with possible
counterprotestors.” 3-ER-219 (Compl. 4 84). Weinberg followed up the next day
“asking for confirmation that security would be provided.” Id. (Compl. § 85). On
April 26—after the Royce Quad encampment had been established—"*Mr.
Weinberg spoke with Kenneth Qian, a direct report of Defendant Cohn [the
director of UCLA’s Student Organizations, Leadership, and Engagement office].
Mr. Qian stated that as far as he was concerned, the event was approved, but that
he needed to confirm with Defendant Cohn personally and would get back to Mr.
Weinberg ASAP.” 3-ER-220 (Compl. 4] 89).

UCLA organized a zoom meeting with YAF and high-level UCLA
administrators on April 30 to discuss “logistics and security for the Robert Spencer

talk.” 3-ER-221 (Compl. §92). “Much of the discussion centered on security,”
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and whether UCLA would be able to provide adequate security for the event.
3-ER-222 (Compl. § 93); see also id. (Compl. 49 93-94). On May 1—again while
the Royce Quad encampment was still in place—Y AF’s counsel threatened to sue
UCLA because of UCLA’s supposed “refusal to commit to anything related to the
Robert Spencer event.” 3-ER-223 (Compl. ] 96).

On the same day, Student Union representatives “sent an email to confirm
administrative details for the event.” Id. (Compl. § 97). “By May 6, 2024, all
outstanding administrative items were completed, and UCLA appeared to provide

final approval for the event.” Id. (Compl. § 97).

On May 14—the night before the Spencer event— ‘anti-Israel activists
accosted Plaintiffs, threatening to ‘shut down’ the Robert Spencer talk.” 3-ER-224
(Compl. 9 103). Activists had also “posted on social media that they would seek to
‘cancel’ and ‘shut down’ the event.” 3-ER-226 (Compl. 9 110).

On May 15, the day of the Spencer event, Associate Vice Chancellor of
Campus Safety Rick Braziel called “YAF personnel” and allegedly explained that
UCLA “had made a determination that it was unprepared to provide adequate
security for the Robert Spencer event in the assigned location because of the
possibility of counter protest activity by anti-Israel activists.” 3-ER-226 (Compl.

9 109). Braziel stated that adequate security could be provided if the event took

place in a different location on campus (i.e., “a computer science lecture hall”).

10
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3-ER-227 (Compl. § 111). YAF alleges that a change in location effectively
amounted to the event’s “cancellation.” 3-ER-231 (Compl. § 124).

Ultimately, not only was the event not canceled—it wasn’t even moved.
At YAF’s request, the Spencer event proceeded in the Student Union in a “closed,
recorded format.” 2-ER-180 (Braziel Decl. ] 7-9). This fact was presented
below in the declaration of Mr. Braziel, which was cited by UCLA in support of its
Rule 12(b)(1) motion. See supra p. 6 n.2.

B. Procedural Background

1. YATF filed this suit against defendants (all current or former UCLA
administrators) on October 3, 2024. 3-ER-185-339 (Compl.). The complaint
alleged two claims relevant to this appeal, both under 42 U.S.C. § 1983, seeking
damages and injunctive relief.*

Count 1 alleged that UCLA’s decision to relocate the Spencer event was
based on UCLA’s disagreement with his message and thus violated the First
Amendment’s prohibition on viewpoint discrimination. 3-ER-243-45. Count 2

alleged that UCLA violated the First Amendment-based “heckler’s veto” doctrine

* The complaint alleged a third count: a facial challenge to UCLA’s then-
applicable Interim Policy 862, which at the time governed when and how UCLA
could decide to move or cancel planned events because of security concerns. After
UCLA replaced Interim Policy 862, YAF dropped its facial challenge, 2-ER-036,
so Count 3 is not at issue in this appeal.
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because, “[e]ven if Defendants could reasonably be viewed as neutral or indifferent
with respect to the topic of Israel,” they nevertheless violated the First Amendment
“by caving in to the demands of anti-Israel protestors who set out to cancel and
‘shout down’ Plaintiffs’ expression.” 3-ER-245 (Compl. 9 172); see 3-ER-245-46
(Compl. 9 171-75).

2. UCLA moved to dismiss. As to Count 1, the motion contended that YAF
had failed to plausibly allege with non-conclusory allegations that UCLA’s
decision to move the Spencer event was made because of UCLA’s disagreement
with Spencer’s viewpoint, rather than based on the security concerns that YAF’s
own complaint reflects. 3-ER-219-22, 224, 226 (Compl. 9 84-85, 90, 92-94,
102-03, 109-10).

As to Count 2, UCLA argued—and Y AF in its responsive brief conceded,
1-ER-16—that the Student Union is a so-called “limited public forum,” and that
under this Court’s precedents, a “heckler’s veto” challenge to a speech restriction
in a limited public forum fails so long as the speech restriction is reasonable and
viewpoint-neutral (which UCLA’s decision to move the Spencer event for security
reasons was). 2-ER-122-26. UCLA also argued that at the very least, its
administrators are entitled to qualified immunity against any damages claim.
2-ER-126-27.

Finally, UCLA argued that YAF’s request for injunctive relief should be
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dismissed under Rule 12(b)(1) because YAF lacked standing to seek such forward-
looking relief for lack of an imminent injury. 2-ER-130-32. In support of that
argument, UCLA submitted a declaration from Rick Braziel—at the time, UCLA’s
Associate Vice Chancellor of Campus Safety. 2-ER-178-81. Braziel explained
that in light of the recent campus turmoil, UCLA was planning on a significant
security presence at the Spencer event. 2-ER-179 (Braziel Decl. § 4). He further
explained that continued disturbances on campus led to UCLA transitioning to
remote classes from May 6 to 10. 2-ER-179 (Braziel Decl. 4 5). Then, on May 15,
UCLA decided that the Student Union could not be adequately secured for a public
event and that the only way for the event to go forward was to move the event to a
different building with fewer security concerns. 2-ER-179-80 (Braziel Decl. 9 6).
Y AF originally objected but the parties eventually agreed that the event would go
forward at the Student Union in a “closed, recorded format,” which is how the
event in fact proceeded, 2-ER-180 (Braziel Decl. 49 7-9). Braziel noted that,
several months later, far removed from the events of April and May 2024, YAF
hosted well-known conservative commentator Ben Shapiro at UCLA’s Ackerman
Grand Ballroom without incident and with security provided by UCLA. 2-ER-
180-81 (Braziel Decl. § 10).

3. The district court granted the motion in relevant part.’

> The district court allowed YAF’s challenge to former Interim Policy 862 to
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As to Count 1, the district court held that while YAF asserts that UCLA’s
decision to move the Spencer event was based on disagreement with Spencer’s
viewpoint, those allegations are “conclusory.” 1-ER-014. Indeed, the district court
explained, YAF’s own allegations “undermine” its contention that UCLA’s
security-based rationale for moving the Spencer event was “pretextual.” Id. In
particular, the district court held that UCLA’s security concerns were “justifiable”
based on YAF’s own allegations, including that activists “accosted” Y AF members
and threatened to “shut down” the Spencer event the night before it was scheduled
to take place; that activists also threatened on social media to “shut down” and
“cancel” the event; and that past actions by anti-Israel activists (such as the Royce
Quad encampment) “support[ed] the seriousness of these threats.” Id. What’s
more, the district court held, YAF “fail[ed] to allege that Defendants permitted
anti-Israel speech in similar situations such as would make Defendants’ alleged
bias plausible rather than merely possible.” 1-ER-015. But the district court
granted YAF leave to amend to add such allegations. /d.

As to Count 2, the district court dismissed YAF’s “heckler’s veto” claim

because it was predicated on an incorrect legal standard. The district court

proceed in part, 1-ER-019-026, but as explained above, see supra p. 11 n.4, YAF
dropped its challenge after UCLA issued a new policy superseding Interim Policy
862. 2-ER-036.
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explained that while YAF acknowledged that the Student Union is a “limited
public forum,” its claim relied on “the wrong standard by describing the test for
traditional and designated public fora and primarily citing cases concerning those
fora.” 1-ER-016. In traditional and designated public forums, the government’s
decision to impose speech restrictions in response to security concerns raised by
listeners’ responses to speech with which they disagree is subject to strict scrutiny.
Id. But in a limited public forum, such claims fail so long as the government’s
speech restrictions are reasonable and viewpoint neutral. /d. The district court
concluded that YAF’s “heckler’s veto” claim failed under this standard, or at the
very least that UCLA administrators were entitled to qualified immunity. 1-ER-
016-19. The district court dismissed Count 2 with prejudice. 1-ER-019.

4. YAF declined the district court’s invitation to amend its complaint as to
the viewpoint discrimination claim. On September 30, 2025, the parties entered a
joint stipulation for the entry of final judgment on all claims to allow Plaintiffs to
appeal the district court’s order dismissing its viewpoint discrimination and
“heckler’s veto” claims. 2-ER-029—41. The district court entered final judgment
for UCLA on October 1, 2025. 1-ER-002-04.

SUMMARY OF THE ARGUMENT
I. YAF’s principal argument is that UCLA’s decision to move the Spencer

event from the Student Union is subject to strict scrutiny under the “heckler’s veto”
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doctrine. That argument is foreclosed by YAF’s concession that the Student Union
is a limited public forum and by this Court’s precedent, as the district court
correctly held.

A. 1. In analyzing speech restrictions on government property, the Supreme
Court has divided such property into three categories: traditional public forums,
designated public forums, and limited public forums. Content-based restrictions
are subject to strict scrutiny in traditional and designated public forums, but such
restrictions are allowed in limited public forums so long as they are reasonable and
viewpoint-neutral.

This Court has repeatedly held that a “heckler’s veto”™—that is, a speech
restriction imposed based on security concerns caused by the conduct of private
parties who disagree with the speaker’s message—is a content-based restriction.
Thus, if such a speech restriction is imposed in a traditional or designated public
forum, the restriction is subject to strict scrutiny. But strict scrutiny does not apply
when such a speech restriction is imposed in a limited public forum. As this Court
held in SeaMAC, a speech restriction based on security concerns imposed in a
limited public forum complies with the First Amendment so long as it is reasonable
and viewpoint-neutral—that is, so long as the “claimed fear of hostile audience
reaction” 1s not being “used as a mere pretext for suppressing expression because

public officials oppose the speaker’s point of view.” SeaMAC, 781 F.3d at 502.
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2. YAF’s contention that UCLA’s decision is subject to strict scrutiny under
the “heckler’s veto” doctrine fails because it has conceded that the Student Union
is a limited public forum. YAF also concedes that the relevant portion of SeaMAC
says that a “heckler’s veto” claim in a limited public forum survives so long as the
speech restriction is reasonable and the state’s safety concern is not a pretext for
viewpoint discrimination. YAF argues that the relevant portion of SeaMAC is
dicta, but that argument is incorrect: SeaMAC’s decision to uphold the limited-
public-forum speech restriction in that case turned entirely on the Court’s
conclusion that the restriction was reasonable and viewpoint-neutral. SeaMAC and
other binding precedents thus preclude YAF’s claim.

B. Even setting precedents like SeaMAC aside, YAF’s argument would fail.
Y AF’s position is that when the government imposes a speech restriction because
of security concerns caused by private parties who disagree with the speaker’s
viewpoint, the government effectively ratifies those private parties’ position and
thus itself engages in viewpoint discrimination. That is wrong. The First
Amendment protects against state action that discriminates based on viewpoint, so
the question is whether the government imposed speech restrictions because of a
disagreement with the speaker’s viewpoint. And in a “heckler’s veto” case based
on genuine security concerns, the government imposes speech restrictions because

of its concerns with maintaining security, not because it is favoring one viewpoint
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over another. That is why this Court has repeatedly held that a “heckler’s veto” is
a content-based, not a viewpoint-based, restriction. Such content-based restrictions
are still subject to strict scrutiny in traditional and designated public forums. But
they are subject only to reasonableness review in limited public forums unless the
security concerns on which the government relies are a pretext for disagreement
with the speaker’s viewpoint.

C. There is no genuine dispute that UCLA’s decision to move the Spencer
event was reasonable. The complaint details that YAF itself was concerned about
the prospect of violence from counter-protesters, so there is no question that
UCLA’s security concerns were legitimate. The complaint also details that the
night before the event was scheduled, YAF members were “accosted” by activists
who threatened to “shut down” and “cancel” the Spencer event. And all this
occurred during an especially volatile period on campus—the Royce Quad
encampment and its associated violence had just occurred, and UCLA faced
ongoing attempts by activists to take over parts of campus. YAF’s only response is
that speech in a lecture hall at a university should not be subject to a “heckler’s
veto,” but YAF has no answer to the fact that it is reasonable, in a limited public
forum, to impose restrictions based on legitimate security concerns like the ones
YAF’s own complaint pleads.

II. At the very least, the UCLA-administrator-defendants have qualified
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immunity as to YAF’s “heckler’s veto” claim. Government officials have
qualified immunity from money damages for constitutional claims unless clearly
established precedent places their conduct unambiguously out of bounds. YAF
objects to qualified immunity based on what it says is decades of precedent
applying strict scrutiny in “heckler’s veto” cases. But the cases it cites are in the
traditional- and designated-forum contexts. It cites no case from this Court in the
limited-public-forum context. In fact, it concedes that cases like SeaMAC directly
support UCLA’s position. Even if YAF were right that SeaMAC were dicta (which
it is not), UCLA administrators would still have qualified immunity because
government officials cannot be held liable for damages for following this Court’s
instructions.

ITI. Thus, YAF can prevail only if it plausibly alleges that UCLA’s decision
to move the Spencer event was made because of UCLA administrators’
disagreement with Spencer’s viewpoint and used security concerns as a pretext.
The district court correctly rejected that claim.

As explained, YAF’s argument that UCLA’s security concerns were not
genuine is impossible to square with its own complaint, which makes clear that
Y AF itself shared those concerns, and that anti-Spencer activists made threats of
violence as late as the night before the event was scheduled. Indeed, the fact that

UCLA at all times allowed the Spencer event to proceed—and the fact that UCLA

19



Case: 25-6934, 04/06/2026, DktEntry: 17.1, Page 28 of 61

moved rather than canceled the event based on security concerns—is inconsistent
with a viewpoint-discriminatory desire to shut the speech down.

Y AF’s remaining arguments fail plausibly to show that UCLA engaged in
viewpoint discrimination. YAF does not allege that any UCLA decisionmaker
held anti-Israel views, nor does it allege that UCLA treated anti-Israel speaking
events any differently than it treated pro-Israel speaking events in similar security-
related circumstances. The district court recognized this deficiency and afforded
Y AF an opportunity to cure it through amendment. YAF’s decision not to do so
confirms that YAF cannot plausibly allege facts showing that UCLA acted because
of disagreement with Spencer’s views.

STANDARD OF REVIEW

The Court reviews a grant of a motion to dismiss for failure to state a claim
de novo. See Mudpie, Inc. v. Travelers Cas. Ins. Co. of Am., 15 F.4th 885, 889
(9th Cir. 2021). To survive a Rule 12(b)(6) motion, “[f]actual allegations must be
enough to raise a right to relief above the speculative level,” and “courts ‘are not
bound to accept as true a legal conclusion couched as a factual allegation.”” Bell
Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007) (quoting Papasan v. Allain, 478
U.S. 265, 286 (1986)). “Threadbare recitals of the elements of a cause of action,
supported by mere conclusory statements, do not suffice.” Igbal, 556 U.S. at 678

(pleading standard “demands more than an unadorned, the-defendant-unlawfully-
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harmed-me accusation”). “In sum, for a complaint to survive a motion to dismiss,
the non-conclusory ‘factual content,” and reasonable inferences from that content,
must be plausibly suggestive of a claim entitling the plaintiff to relief.” Moss v.
U.S. Secret Serv., 572 F.3d 962, 969 (9th Cir. 2009).

Y AF contends that “[d]ismissal is proper only if it appears beyond doubt
that the plaintiff can prove no set of facts that would entitle her to relief.” YAF Br.
16. But this “no set of facts test,” from Conley v. Gibson, 355 U.S. 41 (1957), was
abrogated by the Supreme Court in Twombly and Igbal, as the Supreme Court, this
Court, and district courts within this Circuit have all expressly recognized. See
Twombly, 550 U.S. at 562 (“We could go on, but there is no need to pile up further
citations to show that Conley’s ‘no set of facts’ language has been questioned,
criticized, and explained away long enough.”); Igbal, 556 U.S. at 670 (“Twombly
retired the Conley no-set-of-facts test relied upon by the District Court[.]”); Henry
v. Adventist Health Castle Med. Ctr., 970 F.3d 1126, 1132 (9th Cir. 2020)
(rejecting appellant’s argument based on an earlier Ninth Circuit case which “was
decided on a motion to dismiss under the now abrogated ‘no set of facts’
standard™); Vogel v. Huntington Oaks Del. Partners, LLC, 291 F.R.D. 438, 440
(C.D. Cal. 2013) (“Twombly and Igbal soundly rejected the ‘no set of facts’
standard by holding that fair notice requires the pleading of factual matter that

creates a plausible right to relief.”).
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ARGUMENT

As YAF’s own allegations demonstrate, the Spencer event was scheduled to
take place during an especially turbulent time on UCLA’s campus. Indeed, YAF’s
complaint acknowledges that YAF itself was concerned about security for the
Spencer event, and that the night before the event, YAF members were “accosted”
by counter-protesters who threatened (including publicly on social media) to “shut
down” and “cancel” the event. YAF nevertheless contends that UCLA’s decision
to move the Spencer event to a different location on campus based on security
concerns violated the First Amendment. That is wrong, as the district court
correctly held. YAF’s “heckler’s veto” claim is based on a fundamental
misunderstanding of this Court’s precedents. In fact, YAF all but admits that this
Court would have to reverse or ignore its own precedents to rule in its favor, which
means that UCLA administrators at the very least have qualified immunity from
damages. And YAF’s assertion that UCLA administrators’ security rationale was
actually a pretext for discrimination against Spencer’s viewpoint is entirely
conclusory and lacks any factual support in the complaint—which YAF declined to
amend despite the district court’s invitation.

The decision below should be affirmed.

I. THE DISTRICT COURT CORRECTLY REJECTED YAF’S
“HECKLER’S VETO” CLAIM

As explained below, see infra Part 111, YAF does not plausibly allege that
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the security concerns UCLA administrators invoked in moving the Spencer event
were a pretext for disagreement with Spencer’s viewpoint. Presumably because of
that pleading deficiency, YAF’s principal argument is that UCLA violated YAF’s
First Amendment rights regardless whether UCLA administrators acted “out of a
desire to keep the peace” rather than disagreement with Spencer’s viewpoint,
because its actions are subject to (and fail) strict scrutiny. YAF Br. 14.

That argument is foreclosed by YAF’s concession that the Student Union
where the Spencer event was scheduled to take place is a limited public forum.
Under this Court’s established precedent, speech restrictions in a limited public
forum need only be reasonable unless the asserted security concerns are a pretext
for the administrator’s own viewpoint bias. Moving a speech out of security
concerns in the context of a tense campus environment and in the face of threats by
activists to “shut down” and “cancel” the event was unquestionably reasonable.

A. Under Established Precedent, Including This Court’s Decision In

SeaMAC, UCLA’s Decision To Move The Spencer Event Must Be
Upheld So Long As It Was Reasonable And Viewpoint-Neutral

1. A “Heckler’s Veto” Is A Content-Based Restriction That Is
Permissible In A Limited Public Forum

In analyzing speech restrictions on government property, the Supreme Court
has divided such property into three categories. “First, in traditional public forums,
such as public streets and parks, ‘any restriction based on the content of ... speech

must satisfy strict scrutiny, that is, the restriction must be narrowly tailored to serve
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a compelling government interest.”” Christian Legal Soc’y Chapter of Univ. of
Cal. v. Martinez, 561 U.S. 661, 679 n.11 (2010) (quoting Pleasant Grove City v.
Summum, 555 U.S. 460, 469 (2009)). “Second, governmental entities create
designated public forums when ‘government property that has not traditionally
been regarded as a public forum is intentionally opened up for that purpose’;
speech restrictions in such a forum ‘are subject to the same strict scrutiny as
restrictions in a traditional public forum.”” Id. (quoting Pleasant Grove, 555 U.S.
at 469-70). “Third, governmental entities establish limited public forums by
opening property ‘limited to use by certain groups or dedicated solely to the
discussion of certain subjects.” ... ‘[I]n such a forum, a governmental entity may
impose restrictions on speech that are reasonable and viewpoint-neutral.”” Id.
(quoting Pleasant Grove, 555 U.S. at 470).

This distinction between different types of forums is crucial because a
“heckler’s veto” is not a viewpoint-based speech restriction; rather, it is a “content-
based speech restriction where the speaker is silenced due to an anticipated
disorderly or violent reaction of the audience.” Rosenbaum v. City & County of
San Francisco, 484 F.3d 1142, 1158 (9th Cir. 2007). Content-based restrictions
are subject to strict scrutiny in traditional and designated public forums, so when
the government imposes speech restrictions in response to anticipated violence in

one of these forums, it must satisfy strict scrutiny. See, e.g., Forsyth County v.

24



Case: 25-6934, 04/06/2026, DktEntry: 17.1, Page 33 of 61

Nationalist Movement, 505 U.S. 123, 134 (1992). But that rule does not apply in
limited public forums, because “[i]n limited public forums, content-based
restrictions are permissible, as long as they are reasonable and viewpoint neutral.”
Amalgamated Transit Union Loc. 1015 v. Spokane Transit Auth., 929 F.3d 643,
650-51 (9th Cir. 2019) (quotations omitted). And because a “heckler’s veto” is a
“content-based” restriction, Rosenbaum, 484 F.3d at 1158, reasonable speech
restrictions based on security concerns pass constitutional muster in a limited
public forum unless those concerns are a pretext for viewpoint bias (i.e., not
“viewpoint-neutral,” Martinez, 561 U.S. at 679 n.11).

Unsurprisingly, that is exactly how this Court has articulated the “heckler’s
veto” rule in the context of limited public forums. “‘[HJeckler’s veto’
concerns ... would be troubling in a traditional or designated public forum, but
they do not carry the same weight in a limited public forum.” SeaMAC, 781 F.3d
at 502; see also Meinecke v. City of Seattle, 99 F.4th 514, 522 (9th Cir. 2024)
(“heckler’s veto” is a “form of content discrimination, generally forbidden in a
traditional or designated public forum” (quotations omitted)). That is because
“[e]xcluding speech based on ‘an anticipated disorderly or violent reaction of the
audience’ is a form of content discrimination, generally forbidden in a traditional
or designated public forum. In a limited public forum, however, what’s forbidden

is viewpoint discrimination, not content discrimination.” SeaMAC, 781 F.3d at
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502 (quoting Rosenbaum, 484 F.3d at 1158).

“That does not mean,” of course, that ““heckler’s veto’ concerns have no
relevance in a limited public forum,” because a “claimed fear of hostile audience
reaction could be used as a mere pretext for suppressing expression because public
officials oppose the speaker’s point of view.” Id. In that circumstance, the speech
restriction would not be “viewpoint-neutral,” and would thus be forbidden even in
a limited public forum. Martinez, 561 U.S. at 679 n.11.

2. The Student Union Is Undisputedly A Limited Public

Forum, Foreclosing YAF’s Argument That Strict Scrutiny
Applies

YAF’s contention that UCLA decided to move the Spencer event is subject
to strict scrutiny under the “heckler’s veto” doctrine fails under the foregoing
precedent because YAF conceded below (and concedes again on appeal) that the
Student Union is a limited public forum. 1-ER-016 (district court order); YAF Br.

13-15, 27-29, 32, 39-40.° Because the Student Union is concededly a limited

6 YAF’s concession is also correct; courts generally treat university campuses as
limited public forums. See, e.g., Krishna Lunch of S. Cal., Inc. v. Beck, 651 F.
Supp. 3d 1165, 1172-73 (C.D. Cal. 2023), aff’d, No. 23-55072, 2023 WL 6157398
(9th Cir. Sept. 21, 2023) (holding UCLA’s Bruin Plaza is a limited public forum);
Spears v. Ariz. Bd. of Regents, 372 F. Supp. 3d 893, 913 (D. Ariz. 2019) (finding
University of Arizona campus mall to be a limited public forum during festival);
Widmar v. Vincent, 454 U.S. 263, 267 n.5 (1981) (‘A university differs in
significant respects from public forums such as streets or parks ... [because its]
mission is education,” and university may “impose reasonable regulations
compatible with that mission upon the use of its campus and facilities.”).
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public forum, UCLA’s decision to move the Spencer event must be upheld under
SeaMAC so long as it was reasonable (which it was, see infra Part 1.C.) and
viewpoint-neutral (which it also was, see infra Part I11).

SeaMAC expressly forecloses YAF’s argument that “when government
ratifies a heckler’s veto it engages in viewpoint-based discrimination ... regardless
of the type of forum at issue.” YAF Br. 27; see SeaMAC, 781 F.3d at 502 (finding
that “heckler’s veto concerns ... do not carry the same weight in a limited public
forum,” where reasonable, viewpoint-neutral speech restrictions based on security
concerns are permitted). YAF does not cite a single case from this Circuit
disagreeing with SeaMAC. The “[c]aselaw going back at least fifty years” on
which YAF relies, YAF Br. 43, is inapposite because it involves traditional public
forums, not a limited public forum.” And the only controlling limited public forum

case that YAF does cite is entirely consistent with SeaMAC: in Lamb’s Chapel v.

" See Jones v. Bd. of Regents of Univ. of Ariz., 436 F.2d 618, 620 (9th Cir. 1970)
(the state made the relevant “public property generally available to the public”);
Meinecke, 99 F.4th at 521 (public sidewalks and parks); Bible Believers v. Wayne
County, 805 F.3d 228, 242 (6th Cir. 2015) (“traditional public forum™); Ovadal v.
City of Madison, 416 F.3d 531, 536 (7th Cir. 2005) (“traditional public forum”);
Glasson v. City of Louisville, 518 F.2d 899, 901 (6th Cir. 1975) (“a police officer
forcibly took a poster from a young woman peacefully standing on a public
sidewalk and destroyed it”); Dunlap v. City of Chicago, 435 F. Supp. 1295, 1297
(N.D. I1l. 1977) (case concerned a march on public land); Hague v. Comm. for
Indus. Org., 307 U.S. 496, 515-16 (1939) (Roberts, J., concurring) (“use [of]
streets and parks for communication of views on national questions”).
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Center Moriches Union Free School District, 508 U.S. 384 (1993), the Court
simply held it was viewpoint discrimination “to permit school property to be used
for the presentation of all views about family issues and child rearing except those
dealing with the subject matter from a religious standpoint.” Id. at 393.% As
discussed in detail below, see infra Part 111, YAF alleges no such viewpoint
discrimination here.

Y AF attempts to escape the detailed discussion in SeaMAC of the “heckler’s

8 YAF cites several out-of-circuit cases that it says hold that “when government
ratifies a ‘heckler’s veto’ it engages in viewpoint-based discrimination ...
regardless of the type of forum at issue.” YAF Br. 27. But none of the cited cases
supports that proposition. See Rock for Life-UMBC v. Hrabowski, 411 F. App’x
541, 552-53 (4th Cir. 2010) (university relocated anti-abortion display that “most
likely did not” present a real security risk, meaning that security rationale was
likely pretext); Robb v. Hungerbeeler, 370 F.3d 735, 742—44 (8th Cir. 2004)
(holding unconstitutional a regulation allowing state to exclude applicants from the
“Adopt-a-Highway” because it was overly broad and delegated the state too much
discretion, and because the evidence showed that the state enforced the regulation
in a viewpoint-discriminatory manner); Lewis v. Wilson, 253 F.3d 1077, 1079 (8th
Cir. 2001) (holding unconstitutional a regulation concerning the use of
personalized license plates because it “delegate[d] unbridled discretion to the
government officials entrusted to enforce the regulation™); Chi. Acorn v. Metro.
Pier & Exposition Auth., 150 F.3d 695, 700 (7th Cir. 1998) (invalidating regulation
that allowed state to “employ political criteria to decide who may use its facilities
and on what terms”). In any event, insofar as any other circuit applies strict
scrutiny to “heckler’s veto” claim in a limited public forum, that is inconsistent
with the law of this Circuit.

YAF also cites, YAF Br. 25, 28, this Court’s decision in Reges v. Cauce,
162 F.4th 979 (9th Cir. 2025), which did not involve a limited public forum; it
considered whether a public university could reprimand a professor for mocking

the university’s model syllabus consistent with principles of academic freedom.
See id. at 992-93.
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veto” doctrine’s application in the context of a limited public forum by labeling it
“dicta.” YAF Br. 31. But the discussion was necessary to the Court’s holding:
SeaMAC upheld a security-based restriction on advertisements related to the
Palestinian-Israeli conflict precisely because that sort of decision in a limited
public forum is subject to reasonableness review unless the security concerns are
pretext for disagreement with the speaker’s viewpoint, and the Court concluded
that there was no such viewpoint discrimination in that case. SeaMAC, 781 F.3d at
503. YAF also insists that SeaMAC is distinguishable because the speech
restriction at issue there precluded advertisements reflecting viewpoints on both
sides of the Palestinian-Israeli conflict. YAF Br. 29-31. But the breadth of the
restriction was relevant only to the question of whether the security concerns
invoked by the state were pretexts for viewpoint discrimination. SeaMAC, 781
F.3d at 503. Again, YAF has likewise not plausibly alleged that UCLA’s security
concerns were a pretext for viewpoint discrimination. See infra Part I1l. YAF’s
argument that strict scrutiny is required is foreclosed by SeaMAC and YAF’s
concession that the Student Union is a limited public forum, just as the district
court held.

B. YAF’s Contention That Speech Restrictions Based On Security

Concerns Are A Form Of Viewpoint Discrimination That

Requires Strict Scrutiny Even In A Limited Public Forum Is
Incorrect, Even Setting SeaMAC Aside

Even if SeaMAC had not already rejected YAF’s argument that speech
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restrictions based on genuine security concerns trigger strict scrutiny, YAF’s
argument would be incorrect.

Y AF’s basic contention is that when private parties threaten violence
because of disagreement with a speaker’s viewpoint, the private parties are
engaging in viewpoint discrimination, and “[w]hen government gives effect to the
mob’s wishes, it therefore engages in viewpoint discrimination.” YAF Br. 15. But
that argument is based on a logical error. The First Amendment protects against
government action, not the actions of private parties, see, e.g., Child.’s Health Def.
v. Meta Platforms, Inc., 112 F.4th 742, 753 (9th Cir. 2024), so what matters in
determining whether government action is viewpoint-neutral is not whether a
private party’s conduct is based on objections to a speaker’s viewpoint, but
whether the government’s action is based on such an objection. See Flint v.
Dennison, 488 F.3d 816, 833 (9th Cir. 2007) (“Viewpoint neutrality is the
requirement that government not favor one speaker’s message over another’s
regarding the same topic.” (emphasis added)). And when the government imposes
a speech restriction because of genuine security concerns—i.e., security concerns
that are not mere pretext for disagreement with the speaker’s viewpoint—then its
speech restriction is viewpoint neutral, because it is based not on the speaker’s
viewpoint but rather on viewpoint-neutral security concerns.

A simple example demonstrates the point. If the government temporarily
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shuts down a speech because demonstrators who disagree with the speaker’s
viewpoint threaten to violently attack the venue if the speech goes forward, the
government’s speech restriction is not based on disagreement with the planned
speech. It is based on a desire to ensure public safety. That sort of restriction is
still considered content-based because the basis for regulation is a listener’s
reaction to the speech. See, e.g., Forsyth, 505 U.S. at 134. That means that such
restrictions must satisfy strict scrutiny in traditional or designated public forums.
See supra pp. 23—-26. But speech restrictions are allowed in limited public forums
even if they are content-based so long as they are reasonable and viewpoint-
neutral. See id. And as just explained, security-based speech restrictions are
viewpoint-neutral unless the government’s security rationale is a pretext for
disagreement with the speaker’s viewpoint.

That the government’s security-based response to a listener’s threat of
violence or disruption is viewpoint-neutral is confirmed by the fact that this Court
has repeatedly characterized a “heckler’s veto” as content-based, not viewpoint-
based. See, e.g., United States v. Rundo, 990 F.3d 709, 719 (9th Cir. 2021)
(“heckler’s veto” is a “content-based speech restriction”); Meinecke, 99 F.4th at
522 (“the restrictions on [Plaintiff’s] speech were content-based heckler’s vetoes”);

Rosenbaum, 484 F.3d at 1158 (same)’; SeaMAC, 781 F.3d at 502 (same). YAF

® YAF cites Meinecke and Rosenbaum for the proposition that a “heckler’s veto” is
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attempts to explain away this repeated usage by confusingly contending that these
cases are referring to “content-as-viewpoint” rather than “content-as-subject-
matter,” and arguing that “content-as-viewpoint” is another way of describing a
speech restriction as viewpoint-based. YAF Br. 23. But a “heckler’s veto” does
not fall into either of these categories of content-based restrictions. As this Court
has explained, security-based speech restrictions imposed based on fear of violence
in response to speech are denominated as “content-based” even though they do
“not indicate an intent to suppress speech of a certain content.” Ctr. for
Bio-Ethical Reform, Inc. v. L.A. Cnty. Sheriff Dep’t, 533 F.3d 780, 787 (9th Cir.
2008). Such speech restrictions are considered content-based because they are
imposed based on a listener’s reaction to speech, and “[1]isteners’ reaction to

speech is not a content-neutral basis for regulation.” Forsyth, 505 U.S. at 134.

viewpoint discrimination, YAF Br. 26-27, but the Court’s opinions make clear that
a “heckler’s veto” is a “form of content discrimination, generally forbidden in a
traditional or designated public forum.” Meinecke, 99 F.4th at 522 (emphasis
added) (quotations omitted); see also Rosenbaum, 484 F.3d at 1158 (“heckler’s
veto” is a “content-based restriction”). YAF also cites the Court’s decision in
Santa Monica Nativity Scenes Committee v. City of Santa Monica, 784 F.3d 1286
(9th Cir. 2015), as describing a “heckler’s veto” as being “when government
burdens ‘a particular message because of the audience’s reaction to it.”” YAF Br.
26 (quoting Santa Monica Nativity Scenes, 784 F.3d at 1294) (emphasis added by
YAF). The quoted language was not the Court’s description of a “heckler’s veto”
but rather the court’s explanation for why the challenged regulation should be
upheld: namely, because it did not “suppress a particular message because of the
audience’s reaction.” Santa Monica Nativity Scenes, 784 F.3d at 1294 (cleaned

up).
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At best, YAF identifies an issue that this Court has previously noted—a
“heckler’s veto” does not comfortably fall within the general definition of a
content-based restriction because it is not based on the content of speech, but it has
nevertheless been described as “content-based” for lack of a better category in the
Supreme Court’s First Amendment jurisprudence. See Ctr. for Bio-Ethical
Reform, 533 F.3d at 787. That does not matter here because the question in a
limited public forum is not whether a speech restriction is properly described as
“content-based”; rather, the question in a limited public forum is whether the
speech restriction is “viewpoint-neutral.” Martinez, 561 U.S. at 679 n.11. And a
speech restriction imposed in response to threats of violence—even threats of
violence made because of disagreement with the speaker’s message—is based not
on disagreement with the speaker’s viewpoint but rather on a viewpoint-neutral
desire to maintain security. See supra pp. 30-31. Again, that is why this Court has
never described a “heckler’s veto” as a viewpoint-based restriction.

The cases YAF cites in support of its contrary theory are inapposite. YAF
principally relies, YAF Br. 19-20, on two cases holding that a state university may
not decide how to allocate funds to various student organizations based on student
referenda on how those funds should be allocated because those funding decisions
adopted the viewpoints of the student body majority. See Bd. of Regents of Univ.

of Wis. Sys. v. Southworth, 529 U.S. 217, 229 (2000); Amidon v. Student Ass’'n of
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State Univ. of N.Y., 508 F.3d 94, 102 (2d Cir. 2007). Those circumstances are
materially different from “heckler’s veto” cases, because each university chose to
adopt the viewpoint of the student body as its own, and that viewpoint formed the
only basis for the funding decision. In a “heckler’s veto” case, the state has a basis
other than viewpoint for its decision: security concerns that reasonably can (and
even must) be taken into consideration. See supra pp. 30-31.

YAF’s reliance on Matal v. Tam, 582 U.S. 218 (2017), likewise fails. The
question in that case was the constitutionality of a provision in the Lanham Act
that allowed the government to deny a trademark on the ground that it would
offend or disparage others. Id. at 223. The Court invalidated that provision under

(113

the basic and uncontroversial principle that “‘the public expression of ideas may
not be prohibited merely because the ideas are themselves offensive to some of
their hearers.”” Id. at 244 (quoting Street v. New York, 394 U.S. 576, 592 (1969)).
In a “heckler’s veto” case, the government does not ban speech because some
might find it offensive. It imposes speech restrictions based on security concerns,
a permissible viewpoint-neutral reason in a limited public forum.

Y AF relies not on the majority opinion in Matal, but on a passage from
Justice Kennedy’s concurrence stating that the “Government may not insulate a

law from charges of viewpoint discrimination by tying censorship to the reaction

of the speaker’s audience.” Id. at 250 (Kennedy, J., concurring in the judgment).
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Even if that statement were from a controlling opinion, it would not help YAF
because it simply reiterates the holding of cases like Street, Texas v. Johnson, and
the like: “If there is a bedrock principle underlying the First Amendment, it is that
the government may not prohibit the expression of an idea simply because society
finds the idea itself offensive or disagreeable.” Texas v. Johnson, 491 U.S. 397,
414 (1989). Such a restriction can be properly described as “based on the
government’s disapproval of the speaker’s choice of message.” Tam, 582 U.S. at
250 (Kennedy, J., concurring in the judgment). But speech restrictions intended to
protect against violence do not reflect a disapproval of the speaker’s message, as
the venue-attack example above makes clear. See supra pp. 30-31. Again, that
sort of speech restriction still has to satisfy strict scrutiny in traditional and

designated public forums, but not in limited public forums.!°

10 Y AF also cites several out-of-circuit cases for the proposition that a “heckler’s
veto” is considered viewpoint discrimination. YAF Br. 26-27. Most of those
cases either say nothing about this question or properly describe a “heckler’s veto
as content-based. See Rock for Life-UMBC, 411 F. App’x at 552 (stating that
“safety concerns arising from a prediction of how listeners might react to speech
cannot be effectively de-coupled from speech content” (emphasis added)); Lewis,
253 F.3d at 1081 (correctly describing a “heckler’s veto” as imposing speech
restrictions based on the possibility of violence because “of the message itself,”
which is not viewpoint discrimination for the reasons explained in the text); Cent.
Fla. Nuclear Freeze Campaign v. Walsh, 774 F.2d 1515, 1525 (11th Cir. 1985)
(correctly explaining “that in the context of a public forum, the government must
afford all points of view an equal opportunity to be heard”).

29

The Sixth Circuit does appear to have described a “heckler’s veto” as
“viewpoint discrimination.” See Bible Believers, 805 F.3d at 248; see also Y AF
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This Court thus got it right in SeaMAC—in a limited public forum, a
“heckler’s veto” claim is subject to reasonableness review unless the state’s
proffered security rationale is “a mere pretext for suppressing expression because
public officials oppose the speaker’s point of view.” SeaMAC, 781 F.3d at 502.
Y AF’s contention that any “heckler’s veto” claim triggers strict scrutiny in a
limited public forum even without a showing of viewpoint-discriminatory pretext
is incorrect and should be rejected.

C. UCLA’s Decision To Move The Spencer Event In Light Of
Security Concerns Was Reasonable

UCLA’s decision to move the Spencer event in light of security concerns
was undoubtedly reasonable; YAF’s contrary arguments are makeweight.

To be reasonable, a university administrator’s decision need not be the “least
restrictive means” to achieve its goals, SeaMAC, 781 F.3d at 501, nor does it need
to be the “most reasonable or the only reasonable” option. Cornelius v. NAACP
Legal Def. & Educ. Fund, Inc., 473 U.S. 788, 808 (1985). Moreover, when

assessing reasonableness in the context of decisions made by a public university,

Br. 26-27 (citing several cases relying on Bible Believers). But Bible Believers
involved a “traditional public forum,” id. at 242, so the distinction between
content-based and viewpoint-based regulation made no difference and was thus
dicta. In any event, to the extent this non-binding authority holds that a “heckler’s
veto” is viewpoint discrimination, it is inconsistent with this Court’s cases and
should be rejected.
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the Supreme Court has explained that
First Amendment rights ... must be analyzed in light of the special
characteristics of the school environment. ... Cognizant that judges lack
the on-the-ground expertise and experience of school
administrators ..., we have cautioned courts in various contexts to

resist substitut[ing] their own notions of sound educational policy for
those of the school authorities which they review.

Martinez, 561 U.S. at 685-86 (quotations omitted). And courts have emphasized

9 ¢¢

the importance of protecting students’ “educational experience,” Bowman v. White,
444 F.3d 967, 980 (8th Cir. 2006), and that universities have a “significant interest
in ensuring safety and order on campus.” Bloedorn, 631 F.3d at 1238.

Deciding to move—not cancel, but move—a speech based on security
concerns is more than reasonable in light of the complaint’s own allegations. YAF
itself requested at the outset that UCLA arrange for “campus security ..., including
a UCLAPD presence to contend with possible counter-protestors,” 3-ER-219
(Compl. q 84), and repeatedly discussed security concerns with UCLA as the event
approached, 3-ER-221-22 (Compl. 99 92-94). YAF says in its brief that these
security concerns were limited to communications “many weeks prior to the event”
and thus do not justify UCLA’s day-of-event decision. YAF Br. 45. But in its
complaint, YAF alleged that the night before the event, “anti-Israeli activists
accosted Plaintiffs, threatening to ‘shut down’ the Robert Spencer talk.” 3-ER-224

(Compl. § 103). YAF also alleges that “[a]nti-Israeli activists had posted on social

media that they would seek to ‘cancel’ and ‘shut down’ the event.” 3-ER-226
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(Compl. § 110).

Y AF’s own allegations only confirm that UCLA was justified in taking
those threats seriously. YAF’s complaint details the situation at UCLA as “the
campus ... descending into spirals of vandalism and violence,” 3-ER-190 (Compl.
9 10), and faults UCLA for an inadequate security response “in the face of these
escalating threats and violent episodes.” 3-ER-205-06 (Compl. § 52). Yet YAF
then turns around and contends that it was unreasonable for UCLA—in the context
of a campus environment they allege was volatile—to respond to actual
contemporaneous threats to “shut down” and “cancel” the Spencer event, 3-ER-
224,226 (Compl. 9 103, 110), by moving the event to a different location. And
while UCLA made the decision to move the event before anti-Israel activists had
the opportunity to engage in the violence that they had threatened, see YAF Br. 42,
that does not alter the fact that the Spencer event was the subject of credible threats
or call into question the reasonableness of UCLA’s decision in response to those
threats, particularly in the context of the then-existing campus environment.

Y AF’s only response is to suggest that “heckler’s veto” restrictions are
always improper in a university lecture hall like the Student Union, because they
are inconsistent with principles of academic freedom. YAF Br. 39—42. But that
simply quarrels with the law, discussed at length above, see supra pp. 23-26,

recognizing that security concerns are a reasonable basis for such restrictions in a
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limited public forum. UCLA wholeheartedly agrees with this Court’s recent
observation in Reges v. Cauce, 162 F.4th 979 (9th Cir. 2025), invoked by YAF,
that “[w]hen we ... destock the marketplace of ideas [we] imperil future
generations who must be exposed to a range of ideas and readied for the
disharmony of a democratic society.” YAF Br. 4041 (quoting Reges, 162 F.4th at
992). But Reges (a viewpoint discrimination case) did not call into question the
university’s prerogative to secure the safety of its community in limited public
forums on campus.'!

Ultimately, YAF contends that it was unreasonable for UCLA to move the
Spencer event from a limited public forum based on genuine security concerns.
There is no case that supports that radical proposition, which ignores entirely not
only the nature of a limited public forum—where viewpoint-neutral speech
restrictions are generally allowed—but public universities’ “significant interest in
ensuring safety and order on campus.” Bloedorn, 631 F.3d at 1238. There is no
plausible basis for YAF’s highly counterintuitive position that a public university
may not move a speech from a limited public forum based on genuine security

concerns, and such a rule would be a dangerous departure from this Court’s

1 Reges was about a public university’s retaliation against a professor based on a
viewpoint he expressed in a class syllabus—in other words, a case of viewpoint
discrimination outside the context of a limited public forum. Reges, 162 F.4th at
986, 988.

39



Case: 25-6934, 04/06/2026, DktEntry: 17.1, Page 48 of 61

precedents. The Court should affirm the district court’s decision below.
II. AT THE VERY LEAST, DEFENDANTS ARE ENTITLED TO

QUALIFIED IMMUNITY AS TO THE “HECKLER’S VETO”
CLAIM

At the least, the district court correctly concluded that UCLA administrators
have qualified immunity from damages based on YAF’s “heckler’s veto” claim.

“State officials are entitled to qualified immunity from suits for damages
‘insofar as their conduct does not violate clearly established statutory or

299

constitutional rights of which a reasonable person would have known.”” Krainski

v. Nev. ex rel. Bd. of Regents of Nev. Sys. of Higher Educ., 616 F.3d 963, 968 (9th
Cir. 2010) (quoting Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982)). Qualified
immunity “gives government officials breathing room to make reasonable but
mistaken judgments” and “protects all but the plainly incompetent or those who
knowingly violate the law.” Ashcroft v. al-Kidd, 563 U.S. 731, 743 (2011)
(quotations omitted). When resolving whether a government official is entitled to
qualified immunity, courts ask: (1) whether the facts that a plaintiff has alleged
show a violation of a constitutional right and, if so, (i1) whether that right was
sufficiently clearly established such that a reasonable official would have known
the conduct violated the Constitution. Pearson v. Callahan, 555 U.S. 223, 232
(2009). To satisty the clearly established prong of this test, existing precedent

“must have placed the [constitutional question] beyond debate,” District of
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Columbia v. Wesby, 583 U.S. 48, 63 (2018), which means that Plaintiffs can
prevail only if they show that “settled” precedent “clearly prohibited” Defendants’
conduct in the “particular circumstances that he or she faced,” Hopson v.
Alexander, 71 F.4th 692, 697 (9th Cir. 2023) (quotations omitted).

Y AF cites no existing precedent that would have put UCLA administrators
on notice that they may not respond to genuine security concerns presented by
threats made by those who disagree with Spencer’s viewpoint by moving the
Spencer event from the Student Union to a nearby building. As explained, the
“[c]aselaw going back at least fifty years” on which YAF relies concerns
traditional public forums. See supra p.27 & n.7. None of those cases concerns a
“heckler’s veto” claim in the context of a limited public forum. And the most on-
point case from this Circuit (SeaMAC) expressly held the opposite. SeaMAC, 781
F.3d at 502. YAF incorrectly says that this was dicta, see supra pp. 28-29, but
then admits that “if the Court deems itself bound to follow” SeaMAC, “Appellants
respectfully request that Court re-convene en banc to overrule SeaMAC.” YAF Br.
31-32 n.4. Thus, YAF admits that SeaMAC supports UCLA’s position, not
YAF’s. And public officials are entitled to rely for qualified immunity purposes
on such express instructions from this Court—even if they are technically
classified as dicta—especially in the absence of any contrary case.

Moreover, YAF admits that this Court’s cases repeatedly describe a
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“heckler’s veto” as a “content-based” restriction, see supra pp. 31-32, which is
“permissible” in limited public forums so long as it is “reasonable and viewpoint
neutral.” Amalgamated Transit, 929 F.3d at 65051 (quotations omitted). Public
officials are entitled to rely on what the Court repeatedly said.

YAF’s “heckler’s veto” claim fails outright. But at the very least, there was
no precedent of this Court before May 2024 that clearly established that a
“heckler’s veto” claim in a limited public forum should be treated just as it is in a
traditional or designated forum—i.e., subject to strict scrutiny no matter what. To
the contrary, this Court’s precedents expressly rejected that rule. And there is no
plausible argument—Y AF has never offered any—that clearly established
precedent held it was unreasonable to make a security-based decision to move a
campus speech in the face of threats and in the context of recent campus violence

and turmoil. Qualified immunity is thus required.'

12 Y AF contends in a footnote that the district court’s qualified immunity ruling
does not apply to its “claim for injunctive and declaratory relief on their heckler’s
veto cause of action,” which is based on YAF’s allegation that UCLA’s decision to
move the Spencer event in response to security concerns “is part of an unwritten
and long-standing policy and practice that should be enjoined.” YAF Br. 43 n.5.
But YAF’s request for injunctive relief fails for other reasons. For one thing,
YAF’s “heckler’s veto” claim fails on the merits for the reasons explained. For
another, YAF has not offered any evidence of the existence of such a written
policy. And YAF does not dispute that after the Spencer event, it was able to host
other prominent conservative speakers without any problem, see supra p. 13, so it
cannot show a non-speculative basis for future injury. See, e.g., Doe v. Bonta, 101
F.4th 633, 640 (9th Cir. 2024) (“speculative ... ‘fears of hypothetical future harm’
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III. THE DISTRICT COURT CORRECTLY DISMISSED YAF’S
VIEWPOINT DISCRIMINATION CLAIM

In light of the foregoing, YAF can prevail only if it shows that the security
concerns UCLA administrators raised in deciding to move the Spencer event were
a pretext for viewpoint discrimination—i.e., that UCLA moved the Spencer event
“because of not merely in spite of” disagreement with a speaker’s viewpoint.
Moss, 572 F.3d at 970 (emphasis in original).

Y AF’s contention that UCLA’s security concerns were pretextual are
contradicted by its own complaint. According to YAF, the district court read the
complaint uncharitably when it stated that UCLA’s security concerns were
“justifiable,” YAF Br. 45, but as explained in detail above, see supra pp. 3640,
YAF’s own allegations demonstrate that UCLA was more than justified in its
security concerns, both because of the specific threats made to YAF in relation to
the Spencer event, and because of the volatile campus environment more generally.
Y AF’s unenviable task, then, is to show that despite these real and reasonable
security concerns, UCLA administrators actually moved the Spencer event

“because of”’ a disagreement with Spencer’s message. Moss, 572 F.3d at 970.

are insufficient” for purposes of injunctive relief). Because the district court
dismissed YAF’s “heckler’s veto” claim, it did not rule on the validity of YAF’s
claim for injunctive relief based on that claim. This Court should affirm that
dismissal. In the event the Court reverses, UCLA will oppose any request for
injunctive relief on remand.
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Y AF cannot make that showing. Y AF insists that the real reason UCLA
decided to move the Spencer event is that UCLA administrators “were motivated
by ideological bias against pro-Israel speech.” YAF Br. 46-47. But YAF’s brief
confirms the district court’s conclusion that YAF cannot meet that standard.

To start, YAF itself alleges that UCLA (i) initially permitted the Spencer
event to take place and committed to providing security, and (ii) allegedly moved
but did not cancel the event based on its security concerns. Neither of those
actions is consistent with YAF’s assertion that UCLA’s security concerns were a
pretext for disagreement with Spencer’s viewpoint—Y AF does not explain why
UCLA would have allowed the Spencer event to go forward if its intent was to shut
down his speech.

Nor does YAF plausibly allege that UCLA administrators harbored anti-
Israeli bias. YAF asserts that “specifically Defendant [then-UCLA Chancellor
Eugene] Block,” YAF Br. 47, favored anti-Israel over pro-Israel speech, implying
that Block’s bias resulted in the Spencer event being moved. Yet YAF concedes
that “UCLA’s top administrators have never explicitly stated that they back the
anti-Israel side of the debate on the conflict between Israel and Hamas.” YAF Br.
47. What’s more, as YAF’s complaint itself alleges, Block expressly condemned
antisemitism, criticized pro-Palestinian protest activity, and expressed support for

the State of Israel.
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For example, the complaint quotes then-Chancellor Block as condemning
the “reprehensible acts of Antisemitism” that YAF identifies in its complaint.
3-ER-207-08 (Compl. 4 56). The complaint also cites an article written by Block
in 2018 explaining that an anti-Israel conference hosted by Students for Justice in
Palestine should be allowed to proceed based on First Amendment principles, but
that “[m]uch of what will be said” will reflect a “double standard that demonizes
the world’s only Jewish state while other countries receive less condemnation for
dreadful behavior.” 3-ER-202—03 (Compl. 4 44). And in a portion of that same
article that YAF does not quote (but incorporates by reference, see id.), Block
explained:

I have fundamental disagreements with [Students for Justice in

Palestine], which has called for boycott against and divestment in

Israel, actions that stigmatize that nation and label it a pariah state. The

attempt to ostracize Israeli thinkers, and to declare off-limits even

discussion with Israeli academics runs contrary to the values of
inclusion, debate and discussion that are crucial to any university.'?

Despite Block’s public disagreement with anti-Israel campus activists and

his defense of the State of Israel and Israeli thinkers, YAF contends that Block was

13 Gene D. Block, The controversial Students for Justice in Palestine conference
will go on at UCLA. Here’s why, L.A. Times (Nov. 12, 2018), available at
https://www.latimes.com/opinion/op-ed/la-oe-block-ucla-students-for-justice-in-
palestine-conference-20181112-story.html. The complaint cites a reprinted version
of Block’s Los Angeles Times op-ed that was published on a UCLA website the
next day. See 3-ER-203 (Compl. § 44 n.9).
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biased against Israel and caused the Spencer event to be moved for that reason.
YAF Br. 47. With respect, that assertion is nonsense expressly contradicted by the
complaint and the documents it incorporates.

Despite citing no actual evidence that UCLA administrators harbored anti-
Israel bias—and, in fact, citing evidence that then-Chancellor Block (who YAF
principally blames for the Spencer event being moved) in fact personally disagreed
with anti-Israel groups like Students for Justice in Palestine and sympathized with
the State of Israecl—Y AF offers three arguments for why it plausibly alleges that
UCLA decided to move the Spencer event because of disagreement with his pro-
Israel viewpoint. The weakness of these arguments confirms beyond doubt that the
district court correctly dismissed YAF’s viewpoint discrimination claim.

First, YAF cites instances of pro-Palestinian or antisemitic speech that took
place on UCLA’s campus. YAF Br. 47-48. But that is a non sequitur, since YAF
does not dispute that pro-Israel speech was also routinely allowed to take place on
campus. For example, YAF does not dispute—and, in fact, incorporates into its
complaint a declaration that confirms—that UCLA authorized a pro-Israel
counterdemonstration to take place adjacent to the pro-Palestinian encampment
established in April 2024. See supra p. 8. Nor does YAF dispute that UCLA
allowed YAF itself to host prominent pro-Israel speaker Ben Shapiro without

incident in 2024. See supra p. 13. Indeed, Y AF affirmatively alleges that UCLA
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authorized the Spencer event, and moved (but did not cancel) it only due to
security concerns.

Even more puzzling, YAF points to allegations in its complaint that show
that anti-Israel activists had in the past used violent language and even violence.
YAF Br. 48. If anything, these allegations confirm why UCLA reasonably
believed that the Spencer event—which, again, activists threatened to “shut down”
after “accost[ing]” YAF members, see supra p. 10—posed a significant security
concern.

Certainly, none of this shows that UCLA administrators harbored viewpoint
bias. It would be one thing if YAF alleged that there was (i) an anti-Israel event
scheduled to take place at the Student Union or similar location, (i1) where activists
who disagreed with the speaker “accosted” the event’s host and threatened to ““shut
down” and “cancel” the speech, but that (iii)) UCLA allowed it to go forward
anyway. See, e.g., Menotti v. City of Seattle, 409 F.3d 1113, 1130 (9th Cir. 2005)
(holding that security zone exceptions permitting shoppers and employees, but not
protestors, to enter a restricted area did not amount to viewpoint discrimination
because the two groups were not similarly situated). But the complaint contains no
such allegation. All YAF has is a conclusory assertion that UCLA favors pro-
Palestinian speech over pro-Israel speech and that this favoritism resulted in the

Spencer event being moved—without any actual factual allegations to back up that
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assertion, and indeed with allegations to the contrary.

Second, Y AF alleges that in February 2024, UCLA moved a planned speech
by Israel’s former Minister of Foreign Affairs to an online format after she “was
threatened by anti-Israel” activists. YAF Br. 49-50 (citing 1-ER-015 (Compl.

91 79)). Butitis not clear what YAF believes this proves, other than that UCLA
takes security concerns seriously. Again, YAF does not offer a single instance in
which a pro-Palestinian or anti-Israel speaker was threatened by pro-Israel activists
but UCLA allowed the speech to go forward as planned. The fact that UCLA
twice moved (but did not cancel) pro-Israel speakers based on security concerns
without any assertion that UCLA has acted differently when pro-Palestinian or
anti-Israel speakers were similarly threatened does not plausibly demonstrate
viewpoint discrimination.

Third, Y AF cites the fact that Defendant Braziel supposedly did not provide
Y AF with a detailed explanation for why the Spencer event would be moved at the
time, but later submitted a declaration in this litigation explaining the decision.
YAF Br. 51-52. UCLA relied on this declaration in support of the portion of its
motion under Rule 12(b)(1) to dismiss YAF’s now-dropped claim for injunctive
relief against a then-in-effect events security policy for lack of standing, 2-ER-
130-32, 178-81—the declaration was not offered in response to YAF’s viewpoint

discrimination allegations, and the district court did not rely on it (as YAF
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acknowledges, YAF Br. 51). YAF argues, however, that the declaration is a
“post-hoc rationalization™ that is itself evidence of viewpoint discrimination. /d.

That argument fails at the outset because YAF chose not to amend its
complaint to add any allegations about Braziel’s supposed post-hoc rationalization.
Again, the district court expressly invited YAF to do so, and if YAF thought that
the Braziel declaration helped demonstrate viewpoint discrimination, it could have
amended the complaint to add that point. YAF’s decision to forgo amendment
means it cannot rely on new facts outside of its original pleading to support its
viewpoint discrimination claim.

In any event, YAF’s argument makes no sense. YAF cites a D.C. Circuit

[13

case for the proposition that the government’s “post-hoc rationalization [can itself]
be evidence of viewpoint discrimination.” YAF Br. 51-52 (quoting Am. Freedom
Def. Initiative v. WMATA, 901 F.3d 356, 366 (D.C. Cir. 2018)). What that case
actually says is that “if the Government proffers one reason when closing the
forum but another when it later defends the closing, then that in itself is evidence
of pretext.” WMATA, 901 F.3d at 366. But YAF does not contend that Mr. Braziel
offered one explanation on the date of the event and a different explanation in his
declaration. To the contrary, YAF faults Braziel for not having provided enough

of an explanation on the day of the event. YAF Br. 52. Even if that were true, the

fact that he later provided a more detailed (but not inconsistent) explanation for
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UCLA’s decision in support of a jurisdictional motion does not in any way
demonstrate viewpoint discrimination.

Y AF also appears to argue that the substance of Braziel’s declaration
supports an inference of viewpoint discrimination. YAF Br. 51-52. But as
described above, Braziel’s declaration shows two basic things—that UCLA
decided to move the event in light of security concerns that were exacerbated by
the volatile campus environment, and that when such concerns had abated, YAF
was able to host a well-known pro-Israel speaker without incident. See supra p.
13. That does not support YAF’s claim of viewpoint discrimination; it refutes that
claim.

The district court correctly recognized that YAF had failed plausibly to
allege viewpoint discrimination, but offered YAF an opportunity to amend the
complaint and add the relevant allegations. 1-ER-015. YAF’s refusal to do so
confirms what already is clear—Y AF’s claim that UCLA acted because of
viewpoint discrimination rather than the legitimate security concerns that YAF’s
own complaint highlights 1s entirely conclusory, which is why the district court
properly dismissed it.

CONCLUSION

For the foregoing reasons, the judgment below should be affirmed.
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