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1. Introduction

UCLA concedes that in responding to potential violence by a shout down
mob against a peaceful speaker, it must satisfy strict scrutiny, if the events take
place on a sidewalk, in a quad, or in some other area of campus deemed a
traditional or designated public forum. That is not due to a lack of respect for the
government’s unquestioned interest in “ensuring safety and order,” ECF 17.1,
Appellees’ Answering Brief (“UCLA_ Br.”) 1, and it is not some kind of “radical
proposition,” id. at 39. It is because the value of free speech is so weighty in our
system, and the risks posed by cancel culture mobs are so great, that our
Constitution requires that the balance be struck as far as possible on the side of
speech, even if that might demand that law enforcement take on extra burdens
when the heckling mob comes to silence a speaker. See Terminiello v. City of
Chicago, 337 U.S. 1, 4-5 (1949)(vindicating free speech against hostile counter
protests because “[t]he right to speak freely . . . is ... one of the chief distinctions
that sets us apart from totalitarian regimes.”); see also, e.g., Bible Believers v.
Wayne Co., Mich., 805 F.3d 228, 252-53 (6th Cir. 2015)(ratifying a heckler’s veto
allows “the crowd [to] impose[], through violence, a tyrannical majoritarian rule”).

But UCLA would have this Court believe that all of that radically changes if
the speech moves across the street from the quad into a lecture hall—a forum

specifically reserved on a college campus for free speech. According to UCLA, in
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the student union building, its obligation to defend speech against hecklers all but
evaporates, subject only to a “reasonableness” test. But that outcome would make
no sense. If anything, the need to face down hecklers is most urgent in the specific
forum here—a taxpayer-funded facility devoted to debate, the exchange of ideas
(especially controversial ones), and the education of future generations of
American leaders. Public parks may be a great place for free expression; college
campuses are even more important. See, e.g., Reges v. Cauce, 175 F.4th 1014,
1028 (9th Cir. May 14, 2026)(The disappearance of ideological diversity from
campus risks nothing less than the “stagnat[ion] and d[eath]” of “our civilization.”
(cleaned up)).

UCLA’s position is not only deeply counter-intuitive, it is contrary to law.
Every court that has reached the question recognizes that a one-sided heckler’s
veto is a viewpoint-based limitation on speech. Viewpoint-based limitations are
subject to strict scrutiny, even in the student union building. UCLA rests its
contrary conclusion on three flawed arguments. First, UCLA relies on a linguistic
trick: it notes that in many cases, courts refer to heckler’s vetoes as “content
based,” which, according to UCLA, implies that they are not “viewpoint based.”
This 1s faulty logic, and is not what the cases mean.

Second, UCLA proffers a new rule that to be a viewpoint-based restriction

on speech, state action must be motivated by the personal disagreement of the
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government’s decision makers. Third, UCLA asserts as a corollary that putatively
neutral motives on the part of the government to advance “genuine security
concerns” override the viewpoint-discriminatory effect of a cancellation mob.
UCLA’s proposed rules are not, and cannot be, the law. In a democracy, it is
commonplace for local majorities (or, as in this case, vocal minorities) to enlist
agents of the state to achieve their ends. That the ends are defined by the mob, and
may not be personally desired by a government actor does not convert state action
into private action or viewpoint discrimination into something else. To the
contrary, as this Court and others have recognized, where the government accedes
to hecklers’ desires, it “ratifies” their purposes, whether or not officials claim to be
personally motivated by some other goal (even “genuine” ones, such as preserving
public safety).

Moreover, even if UCLA’s conduct was deemed merely content-, but not
viewpoint-based, it still violated the First Amendment. Put simply, the legal
reasons that some kinds of content-based limitations on speech are more likely to
be Constitutional in a limited public form do not apply to heckler s vetoes. So
there is no reason to depart from the default rule that content-based regulations are
subject to strict scrutiny. And, even under the less demanding standards for some
content-based regulations in limited public fora, UCLA’s conduct still violated the

First Amendment because it was unreasonable.
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Separately, the District Court erred by dismissing YAF’s alternative claim of
ideological bias discrimination at the pleading stage.

I1. Dismissal of the heckler’s veto claim was error.

Censorship efforts against unpopular points of view are “poison to a free
society.” lancu v. Brunetti, 588 U.S. 388, 399 (2019)(Alito, J., concurring).
Because heckler’s vetoes are, by their very nature, targeted at viewpoints, they
represent the worst kind of censorship. Moreover, even if not conceptualized as a
viewpoint-based regulation, UCLA’s willful accession to the desires of anti-Israel
activists to silence pro-Israel speech was unconstitutional.

A. UCLA engaged in viewpoint discrimination when it acceded to the
desires of an anti-Israel shout down mob.

It is undisputed that if YAF’s heckler’s veto claim is properly characterized
as viewpoint-based, strict scrutiny applies, no matter what type of forum is at issue.
ECF 10.1, Appellants’ Opening Brief (“YAF Br.”) at 32-33; see also St. Michael’s
Media, Inc. v. Mayor & City Council of Baltimore, No. ELH-21-2337, 2023 WL
2743361, at *16 (D. Md. Mar. 31, 2023) (where a plaintiff “sufficiently alleges
viewpoint-based discrimination, . . . a forum analysis [is] unnecessary’). It is also
undisputed that under the facts alleged in the complaint, UCLA’s conduct did not
satisfy strict scrutiny. YAF Br. at 33-39; see also, e.g., Meinecke v. Cty. of Seattle,
99 F.4th 514, 525 (9th Cir. 2024)(citing “several less speech-restrictive alternatives

[other than removing a speaker] to achieve public safety”).

4
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Accordingly, the heckler’s veto claim must be reinstated if, as YAF alleges,
when UCLA carried out the desire of an anti-Israel mob to silence speech because
of its pro-Israel point of view, UCLA excluded speech from the marketplace of
ideas based on viewpoint. It did and the claim should be reinstated.

Start with simple logic. To test whether speech is excluded because of its
viewpoint, one can simply ask whether, but for the viewpoint expressed, the speech
would have been allowed to proceed. The obvious answer to that question here is
“yes.” As alleged in the complaint, but for Robert Spencer’s pro-Israel viewpoint,
his speech would not have been silenced. Had he parroted campus orthodoxy that
Israel was a settler colonialist enterprise, and the villain in the conflict with Hamas,
his speech would have gone off without a hitch. Where, as here, the “chain of
causation” behind a speech restriction necessarily runs through the viewpoint
expressed, the restriction is viewpoint based. Cf. R.A.V. v. City of St. Paul, 505
U.S. 377,394 n.7 (1992).

It is from basic, but inescapable, observations like these that courts rightfully
characterize heckler’s vetoes as targeted at viewpoints. See, e.g., Reges, 175 F.4th
at 1036 (heckler’s vetoes on college campuses threaten to “drown out dissenting

viewpoints.”); Defending Ed. v. Olentangy Local Sch. Dist. Bd. of Ed., 158 F.4th

732, 748-49 (6th Cir. 2025). UCLA’s arguments to the contrary fail.
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1. UCLA cannot rely on a linguistic sleight of hand to
characterize heckler’s vetoes as content-, but not viewpoint-
based.

UCLA’s primary argument is that because courts sometimes refer to
heckler’s vetoes as “content-based” restrictions, they therefore must not be
viewpoint-based. This argument does not reflect the case law.

Speech restrictions fall into categories. First, there are time, place, and
manner restrictions, application of which turn on factors having nothing to do with
the communicative content of speech. Examples include rules limiting the time of
day and the volume of amplified sound for protest marches in public parks. Cf.
Ward v. Rock Against Racism, 491 U.S. 781, 803 (1989). Such rules apply no
matter the subject matter of a protest and no matter the point of view being
expressed within a given subject matter.

Second, rules whose application turns on the communicative meaning of
speech are content-based. In this context, courts distinguish among different kinds
of content-based regulations. One kind of content-based regulation is a rule that
limits the general topics or subject-matter that may be discussed in a given forum.
Another subset of content-based regulation is a viewpoint-based regulation, whose
application turns on which among multiple points of view within a given topic is
being expressed. See, e.g., Thakur v. Trump, No. 25-4249, 2026 WL 1466303, at

*7 (9th Cir. May 26, 2026)(identifying as different forms of content-based



Case: 25-6934, 06/09/2026, DktEntry: 23.1, Page 13 of 38

regulation, “target[ing of] subject matter” and targeting of “particular views taken
by speakers on a subject™); Chiles v. Salazar, 146 S. Ct. 1010, 1021 (2026)
(“Viewpoint discrimination . . . represents an egregious form of content regulation,
and governments in this country must nearly always abstain from it.”)(emphasis
added, internal quotation marks omitted).

Seeking to show that heckler’s vetoes do not turn on viewpoint, UCLA cites
to a number of cases labelling heckler’s vetoes “content based.” UCLA_Br. at 24-
25, 31-32, citing e.g., Meinecke, 99 F.4th at 522; Rosenbaum v. City & Cty. of San
Francisco, 484 F.3d 1142, 1158 (9th Cir. 2007); Forsyth Co. v. Nationalist
Movement, 505 U.S. 123, 134 (1992). In most of those cases, the issue was
whether a speech restriction was, as the government claimed, a non-content-based
time, place, and manner restriction on the one hand, or a content-based restriction
on the other, see, e.g., Meinecke, 99 F.4th at 522-23; cf. Forsyth Co., 505 U.S. at
130-36, and in none of them did the courts confront the separate issue of what type
of content-based restriction (subject matter-based vs. viewpoint-based) was at
hand, much less hold that heckler’s vetoes are subject-matter based restrictions on
speech.

This 1s because UCLA’s cases arose in traditional or designated public fora,
locations where there is no practical difference between different types of content-

based regulations. To be clear, the default rule is always that content-based
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regulations are “presumptively unconstitutional and subject to strict scrutiny.”
NetChoice, LLC v. Bonta, 152 F.4th 1002, 1015 (9th Cir. 2025). In traditional and
designated public fora, there are no exceptions to the default rule and, accordingly,
there is no reason for a court to distinguish between different types of content-
based regulations. See, e.g., New Century Found. v. Robertson, 400 F. Supp. 3d
684, 701 (M.D. Tenn. 2019)(explaining that courts deciding heckler’s veto cases in
traditional and designated public fora have “no reason to differentiate between the
terms, as the same standard applie[s] to both.”). Accordingly, the fact that the
cases cited by UCLA described heckler’s vetoes as “content based” does not imply
that heckler’s vetoes are not viewpoint based.

Even more, the cases cited by UCLA often describe heckler’s vetoes as both
based on content and viewpoint in different parts of their analyses. Compare, e.g.,
Rosenbaum, 484 F.3d at 1158 (“A ‘heckler's veto’ is an impermissible content-
based speech restriction.”) with id. at 1159 (referring to the appellants’ “heckler's
veto claim [as a claim] of viewpoint discrimination.” (cleaned up, emphasis
added)); see also Meinecke, 99 F.4th at 524 (stating that governmental
acquiescence to a heckler’s veto was a “content-based burden on . . . expressive
activity”) & id. (accession to a heckler’s veto involves “the government . . .
choosing sides in [a] debate.” (emphasis added)). There is, of course, nothing

inconsistent about describing heckler’s vetoes as both “content-based” and
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“viewpoint-based” because the latter is a subset of the former. Drilling down on
the type of content-based regulation, it is clear that one-sided heckler’s vetoes are
always viewpoint-, not subject-matter-based.

At bottom, UCLA’s argument trades merely on the surface meaning of the
phrase “content-based.” Yet, “the First Amendment is no word game [] and the
rights it protects cannot be renamed away or their protections nullified by mere
labels.” Chiles, 146 S.Ct. at 1023 (cleaned up). What happens in a one-sided
heckler’s veto (as happened here), is that a locally unpopular speaker is driven
from the marketplace of ideas with the assistance of government because he
expresses an unpopular point of view. If that is not a viewpoint-based limit on
speech deserving of the highest level of scrutiny, then nothing is.

2. UCLA’s proposal that a speech restriction can be viewpoint-
based only if government decision makers personally

disagree cannot be squared with the First Amendment, or
basic conceptions of democratic governance.

UCLA’s next argument is that a speech restriction only counts as viewpoint-
based if it is the product of a government decision maker’s personal ideological
bias and desire to suppress expression with which he or she disagrees. UCLA_Br.
at 30 (“[W]hat matters in determining whether government action is viewpoint-
neutral is not whether a private party s conduct is based on objections to a
speaker’s viewpoint, but whether the government s action is based on such an

objection” (emphasis in original)); see also id. at 23 (citing the purported rule that

9
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YAF is required to show “the administrator’s own viewpoint bias” (emphasis in
original)). As a corollary to this view, UCLA further asserts that where a
government actor has “genuine security concerns” in mind, his or her conduct is
insulated from charges of viewpoint discrimination because the character of
government conduct follows the mental states of officials and “genuine security
concerns” are viewpoint-neutral. /d. at 17-18, 30.

But UCLA lacks any authority for these specific propositions. Instead, the
sole authority UCLA cites is the general requirement of state action under the First
Amendment. UCLA_ Br. at 30 (“The First Amendment protects against
government action, not the actions of private parties”) citing Children s Health Def.
v. Meta Platforms, Inc., 112 F.4th 742, 753 (9th Cir. 2024)(private social media
company is not a state actor).

UCLA’s argument is off the mark. To be sure, YAF must plead state action.
But the state action here is obvious: UCLA, not any private actors, locked the doors
to the lecture room where Robert Spencer was scheduled to speak, Compl. 9 107-
109, ER-225 to ER-226; UCLA ordered the lecture re-located to a satellite location
where YAF’s audience would be dramatically limited, effectively cancelling the
event, Compl 49 111-121, ER-227 to ER-230; and so on. The conduct that forms

the basis of YAF’s complaint is conduct by UCLA, not by any private actors.

10
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What is at issue is not a question of state action vs. private action, it is a
question of how to characterize actions by UCLA, an indisputable state actor.
UCLA’s argument conflates state action with state actor motivation. The two are
not the same thing. UCLA’s real point appears to be that, according to UCLA,
state actor motivation is the only factor relevant to determining the character of a
speech restriction. UCLA_ Br. 30-33. Again, there is no authority for this
proposition, and it runs counter to basic conceptions of law and logic.

First, UCLA’s position is inconsistent with democratic governance. In our
system, elected officials, agency executives, and other state actors are, by design,
agents of their constituencies. While officials sometimes wield power in defiance
of their constituents’ wishes, in the main, they carry out majoritarian preferences
that they may or may not share. It does not change the character of an act of the
state that the individuals collecting state paychecks may not share the goals of the
majority. '

Second, the mere fact that a government official may have his own

motivations, even if those motivations are “genuine” or even laudable, does not

! Indeed, in the real world, an official’s personal motivations may often be

incongruent with the purposes of the official’s constituents. For example, in carrying
out the results of a local referendum, an official may be personally indifferent to the
issue but motivated by a desire to be re-elected. In other cases, individuals may even
blind themselves toward their true motivations. See, e.g., Batson v. Kentucky, 476
U.S. 79, 106 (1986)(White, J., concurring)(expressing concern that prosecutors will
tell themselves that their motives are legal).

11
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save majoritarian abuses from violating the law. To take a simple example:
Imagine that a city mayor takes a poll showing that a super-majority of residents
despise Viewpoint X, and that if a previously-permitted pro-X lecture in a city-
owned meeting hall is allowed to go forward, the vast majority of residents will
move out of town—resulting in an economic calamity for those who remain. If the
mayor instructs the police to silence the expression of Viewpoint X, he engages in
viewpoint discrimination even if he has no personal views about the Viewpoint X
(he might even agree with it) and is acting solely out of a desire to save the town
from economic catastrophe.

This is obviously an instance of viewpoint discrimination, notwithstanding
the mayor’s personal desires. Accord R.A.V., 505 U.S. at 392 (a city’s motive to
prevent the use of fighting words still constituted viewpoint discrimination). The
mayor ratifies the viewpoint-discriminatory goals of the town majority, which is all
that matters. And note that the end desired by the mayor—avoiding an economic
catastrophe—is a legitimate, indeed compelling, governmental interest. The ban
would even be constitutional if it satisfied strict scrutiny. But none of that changes
the character of the speech restriction. It is a viewpoint-based speech restriction
because it turns on the viewpoint expressed, notwithstanding the personal desires

of officials.

12
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In exactly the same way, a university administrator’s conduct silencing a
speaker due to the demands of hecklers amounts to viewpoint discrimination,
notwithstanding that the administrator may have his own goal in mind, no matter
how reasonable or even compelling—because the speech would not be suppressed
if the speaker expressed a different viewpoint. Accord Bostock v. Clayton Cnty.,
Ga., 590 U.S. 644, 661 (2020)(“When an employer fires an employee because she
1s homosexual or transgender, two causal factors may be in play—both the
individual’s sex and something else . . . But Title VII doesn't care. If an employer
would not have discharged an employee but for that individual’s sex, the statute’s
causation standard is met.”).

Third, UCLA’s position is in deep tension with the Supreme Court’s
jurisprudence, and specifically its decision in Lamb s Chapel v. Ctr. Moriches
Union Free Sch. Dist. In that case, the Court found that a rule excluding religious
groups from using a limited public forum to discuss otherwise-allowable topics
from a religious perspective amounted to viewpoint discrimination. 508 U.S. 384,
399-97 (1993). Crucially, there is nothing in the decision to show that the
government decision makers were ideologically opposed to religious points of
view, id. at 390 n.4, which is a necessary precondition for viewpoint discrimination

under UCLA’s theory.

13
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Indeed, a principal justification proffered by the government was a classic
heckler’s veto concern. The government in Lamb s Chapel explained the
motivation for its rule as a worry that allowing school property to be used by
religious groups would “lead to threats of public unrest and even violence,” id. at
395, by hecklers. In its brief to the Supreme Court, the government further
elaborated:

Given the wide range of existing religious beliefs and that certain

beliefs are inherently offensive to others, sometimes violently so, it is

sensible to anticipate that certain groups’ use of facilities in a particular
religious/ethnic community would give rise to a volatile and destructive

situation. Imagine the problems associated with a request from a

militant Muslim organization in a predominantly Jewish neighborhood.

Demonstrations, perhaps violent demonstrations, may become

commonplace . . . hav[ing] . . . disastrous effects of destroying school

property, disrupting classes when in session and subjecting the students
to potentially violent demonstrations.

Br. for Respondent Center Moriches Union Free Sch. Dist., 1992 WL 512049
(1992) *13.

If UCLA were correct that government actions motivated by “genuine
security concerns” are insulated from charges of viewpoint discrimination, then the
Supreme Court could never have reached a holding that viewpoint discrimination
occurred in Lamb's Chapel. Of course, there is no hint that the Court would agree
with UCLA’s position. See also Shurtleff v. City of Boston, Ma., 596 U.S. 243, 250

(2022)(finding viewpoint discrimination where the city’s only motive was a
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concern that “flying a religious flag at City Hall could violate the Constitution’s
Establishment Clause.”).

At the very least, Lamb s Chapel stands for the proposition that a speech
restriction in a limited public forum can be treated as viewpoint-based, even where
there is no finding that government officials are motivated by ideological bias
against the suppressed view, and even where they are purportedly motivated by
“genuine security concerns.”

Fourth, UCLA’s position also fails for the independent reason that it leads to
a logical contradiction with decades of jurisprudence categorizing heckler’s vetoes
as content-based, as opposed to content-neutral time, place, and manner
restrictions. See, e.g., Meinecke, 99 F.4th at 524; Rosenbaum, 484 F.3d at 1158;
Forsyth Co., 505 U.S. at 134-35. Under UCLA’s theory, the character of a speech
restriction depends on the internal subjective states of government actors. Based
on this premise, UCLA argues that where an official has an aim other than speech
suppression in mind—namely maintaining public order—the character of the
speech restriction cannot be viewpoint based because the decision maker is not
thinking about the speaker’s message. UCLA_Br. at 30. (opining that where the
motives of officials are security-related, the “speech restriction is viewpoint

neutral, because it is based . . . on viewpoint-neutral security concerns.”); id. at 31
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(arguing that an official’s “desire to ensure public safety,” cannot give rise to a
viewpoint-based limit on speech).

But UCLA’s position would prove too much. Indeed, it would apply equally
to the question of whether a speech restriction is content based in the first instance.
UCLA’s account therefore leaves an irreconcilable mystery. If the character of a
speech restriction is determined by the aims of government actors, how can courts
insist that a heckler’s veto is even “content based,” when the relevant officials
merely “desire to ensure public safety”? UCLA Br. 31. UCLA explicitly
recognizes the mystery in its brief. Id. 33 (expressing “[dis]comfort[]” at
jurisprudence categorizing heckler’s vetoes as “content based” because, in UCLA’s
words, “a ‘heckler s veto’. . . is not based on the content of speech.” (emphasis
added)). The cognitive dissonance is too much even for UCLA, and it opts to re-
interpret decades of Supreme Court and lower court precedent as simply
“describ[ing heckler’s vetoes] as ‘content based’ for lack of a better category in the
Supreme Court s First Amendment jurisprudence.” Id. 33 (emphasis added). In
other words, according to UCLA, courts in dozens of precedential cases did not
mean what they said, and were merely acting as if heckler’s vetoes had something
to do with content because the Supreme Court had failed to articulate a category of

speech restriction to fit the bill.
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But there is a far better way to understand the case law. It is not courts that
have been wrong for decades by describing heckler’s vetoes as content based—it is
UCLA that is wrong now to insist that the character of a speech restriction is
determined by the goals and desires of government officials. Instead, where, as
here, a local majority is motivated to suppress speech based on its content (and
more specifically based on its viewpoint), and the majority succeeds at silencing a
speaker through the exercise of state power, the character of the speech restriction
really is content based (indeed viewpoint based) because the mob’s purposes are
ratified by and imputed to the government.

This Court’s decision in Ctr. for Bio-Ethical Reform, Inc. v. L.A. Cnty.
Sherriff Dep t, 533 F.3d 780, 787 (9th Cir. 2008), confirms the error in UCLA’s
view. In that case, the Court noted specifically that a “lack of purpose” on the part
of the government to “suppress speech of a certain content,” is not dispositive
when considering how to characterize a speech limitation. 533 F.3d at 787.
Instead, in the context of heckler’s vetoes, what matters is whether government is
reacting to disruptive conduct where the heckler s conduct is “the result of [their]
reactions to Plaintiff’s message.” Id. at 788; see also id. (determining that the
government’s attempt to calm disruption caused by hecklers was based on the

communicative message, not because government agents distavored the message,

but because the hecklers did).
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As the Court put it, in a heckler’s veto case, the ultimate “reason for the
government’s restriction of speech,” does not depend on the government’s aims
(which are typically safety-related and not based on message), but on “/isteners’
react[ions]” (which are). Where, as here, a speaker’s “message anger|s]” listeners,
the listeners react by creating security concerns, and the government addresses
those security concerns by burdening the speaker instead of the heckling mob it
“ratifies [those listeners’] reaction[s].” Id. at 789 (emphasis in original), citing
Ovadal v. Cty. of Madison, 469 F.3d 625, 630 (7th Cir. 2006).

Finally, UCLA’s position would create perverse incentives and would gut not
only the First Amendment, but every protection for individual rights under the
Constitution. Pursuant to UCLA’s view that the character of state action depends
on state actor motivation, all it would take to avoid the Constitution would be for
an official to say, “I personally have nothing against the speech I’m silencing, but
the majority has spoken and I must follow their lead,” or “I do not wish to
discriminate against a racial minority, but a local mob has made clear that it will
riot if I don’t, therefore I have no choice.”” The Constitution is not made of such

weak stuff. This Court should reject UCLA’s contentions.

2 UCLA’s proposed approach also presents administrability problems. What if

university administrators agree with the sentiments of the mob, but are also
concerned about security? How should courts handle mixed-motive cases? And what
if some school administrators suppress speech due to personal disagreement, but
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3. SeaMAC does not apply.

UCLA asserts that SeaMAC? is controlling. As argued in YAF’s opening
brief, however, the issue in SeaMAC was materially distinct from this matter.
YAF Br. 29-31. There, the court was not presented with a situation in which a
locally unpopular point of view was driven out of the marketplace of ideas by the
threat of violence. Instead, that case presented the unusual situation where all
sides of a debate threatened violence in response to their opponents’ speech. In
removing the entire topic of the Israel-Palestine conflict from the forum, the
government in SeaMAC imposed a subject-matter limitation on the forum, not a
limitation applicable only to some viewpoints within the subject matter.
Accordingly, SeaMAC cannot stand for the proposition that UCLA advances.*

Indeed, this Court has explicitly held that, in a case like SeaMAC, where

“both sides of [an] issue” threaten disruption and are simultaneously silenced, the

others are genuinely concerned with security? How many state actors does it take to
establish liability?

3 Seattle Mideast Awareness Campaign v. King Cnty., 781 F.3d 489 (9th Cir.
2015).

4 To the extent SeaMAC could be read to make a more far-reaching declaration

that heckler’s vetoes are always subject-matter-based, as opposed to viewpoint-
based, its analysis would be dicta because any such pronouncements would have had
no bearing on the outcome of the case. The SeaMAC court was not presented with
a one-sided heckler’s veto, so it is not precedent in a such a case. UCLA does not
substantively respond, choosing instead merely to assert that any such discussion
was “necessary to the Court’s holding.” UCLA Br. at 29. But, for the reasons just
stated, that is simply not true.
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government has acted in a “viewpoint-neutral” way. Ctr. for Bio-Ethical Reform,
533 F.3d at 789 n.7. That makes perfect sense, since the suppression of the speech
does not turn on which viewpoint it expresses. As the Court held, “[s]hutting
down dueling protests does not discriminate based on viewpoint.” Id. at 789 n.7.
It follows that shutting down only one side of a debate in response to violent
hecklers (which is what happened here) does indeed “discriminate based on
viewpoint.” Id. SeaMAC does not control.

B. Even if deemed a content-, but not viewpoint-based regulation of

speech, UCLA’s accession to a heckler’s veto violated the First
Amendment.

As noted above, there is no dispute that if Appellants’ heckler’s veto claim is
properly characterized as a viewpoint discrimination claim, UCLA’s conduct is
subject to strict scrutiny. Nor is there any dispute that, at the pleading stage,
UCLA has not satisfied that standard.

But even if the Court were to hold that UCLA avoided viewpoint
discrimination, YAF’s claim should still be reinstated for two reasons. First, in the
heckler’s veto context, there is nothing in the Supreme Court’s jurisprudence to
indicate that the government’s interest in managing its property justifies departing
from the default rule that all content-based speech regulations are subject to strict
scrutiny. The Supreme Court has recognized a narrow exception arising from the

government’s right to exclude uses that are not germane to the purposes of its
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facilities, just as any private landowner could do. See, Perry Ed. Ass’n v. Perry
Local Eds’ Ass 'n., 460 U.S. 37, 46 (1983). But heckler’s vetoes do not respond to
that proprietary interest, and there is no reason to depart from the default strict
scrutiny regime in such cases.

Second, even if UCLA’s conduct was held to the reduced standard of
justification for certain kinds of content-based regulations in limited public fora,
UCLA’s easy accession to a cancellation mob was not “reasonable in light of the
purpose served by the forum.” Cornelius v. NAACP Legal Def. & Educ. Fund,
Inc., 473 U.S. 788, 806 (1985).

1. The reasons justifying a narrow exception to the default

rule of strict scrutiny for certain content-based regulations
in a limited public forum do not apply to heckler’s vetoes.

In general, all content-based speech regulations are subject to strict scrutiny.
Chiles, 146 S. Ct. 1010, 1021 (2026). It is true however, that “the State, no less
than a private owner of property, has power to preserve the property under its
control for the use to which it is lawfully dedicated.” Perry Ed. Ass’n, 460 U.S. at
46 (1983)(cleaned up). In deference to this power, the Supreme Court has
articulated a narrow exception from strict scrutiny for certain kinds of content-
based regulations in limited public fora. Specifically, regulations that limit
“subject matter and speaker identity” are allowed (as long as “reasonable”),

Cornelius, 473 U.S. at 806, because, without such rules, it would be impossible to
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“limit[] a nonpublic forum to activities compatible with the intended purpose of the
property.” Perry Educ. Ass’'n, 460 U.S. at 49.

In contrast, because public parks, streets, and the like have since time
“immemorial[] been held in trust for the use of the public,” even though nominally
owned by the government, the government’s rights as a property owner do not
include the standard prerogative to limit their uses. Perry Educ. Ass'n, 460 U.S. at
45, quoting Hague v. CI1O, 307 U.S. 496, 515, (1939). As compared to such
traditional public fora, the government’s interest as a property owner over limited
public fora provides a special justification for subject matter and speaker-identity
regulations. S.G. v. City of Los Angeles, No. LACV1709003JAKPJWX, 2021 WL
911254, at *14 (C.D. Cal. Feb. 4, 2021). But the question remains whether
government’s interest as a property owner similarly justifies content-based speech
limitations that do not go to subject matter or speaker identity, like heckler’s
vetoes.

There 1s nothing in the Supreme Court’s jurisprudence to suggest that they
do. Proprietary interests in limited public fora are not at issue in a heckler’s veto
case. Instead, the government’s interest is a generic one arising out of its capacity
as a sovereign to prevent disorder, violence, and property destruction. But the
interest in preventing violence and destruction is constant across all types of

property — it is just the same in a public park (also governmental property) as it is
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in the student union building. And, crucially, in a public park, it is clear that the
government’s response to hecklers must satisfy strict scrutiny. See Meineke, 99
F.4th at 522-26. Given that there is nothing unigue about the governmental
interests at stake when a heckler’s veto moves across the street from a traditional
public forum to the student union building, there is no justification for carving out
an exception to the default rule of strict scrutiny. This Court should thus reverse
regardless of whether it considers the speech suppression here to be viewpoint
discrimination.

2. UCLA’s anemic response to a potential anti-Israel mob was
unconstitutional under any standard.

Finally, even if this Court were to apply an exception to the default rule of
strict scrutiny, YAF’s claim still should have survived the motion to dismiss
because UCLA’s response was not reasonable.

In its opening brief, Y AF noted that the reasonableness of a speech
restriction in a limited public forum depends to a high degree on the underlying
purposes of the forum. YAF Br.39-42. YAF further highlighted that unlike
limited public fora devoted to revenue-generation like the advertising space at
issue in SeaMAC, or operational purposes, such as the mail system at issue in
Perry Ed. Ass’n, lecture halls in public universities are places of special concern
for free speech. YAF Br. 39-41. In such spaces, the failure of university

leadership to face down authoritarian cancel culture mobs can have disastrous
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effects, including encouraging even more intolerance, YAF Br. 40-42, citing, e.g.,
Dariano v. Morgan Hill Unified Sch. Dist., 767 F.3d 764, 770-71 (9th Cir. 2014);
N.E. Penn. Freethought Soc’y v. Cnty. of Lackawanna Trans. Sys., 938 F.3d 424,
438 (3d Cir. 2019)(“*signaling that the government will suppress unpopular speech
if the public behaves badly” “invites a heckler’s veto), imperiling the precious
remnants of ideological diversity on campus, YAF Br. 40-41, citing Reges, 2025
WL 3685613, at *6, as amended 175 F.4th 1014 (May 15, 2026), and even
threatening the long-run viability of open societies and civilization itself. YAF Br.
at 41; see also Keyishian v. Bd. of Regents of the Univ. of State of N.Y., 385 U.S.
589, 603 (1967).

In its brief, UCLA passes over all of these concerns in silence, choosing
instead to merely advance its own version of the facts that it did “not cancel, but
[merely] move[d]” the event, that the event actually “went forward at the Student
Union,” in an “closed, recorded format,” (whatever that means), and that,
according to UCLA, its security concerns were entirely “reasonable” and
“genuine.” UCLA Br.2n.1, 13, 18, 30, 45. But on a motion to dismiss, YAF, not
UCLA, is entitled to all reasonable inferences, and the facts alleged in the

complaint must be taken as true.’

> At several points, UCLA improperly attempts to introduce allegations outside of
the complaint. UCLA Br. 7-8, 11, 13, 37-38, 44-46 (alleging, among other things,
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To be clear, YAF does not contend that UCLA is prohibited from addressing
safety and security concerns arising from cancel culture mobs. But the way that
government responds to hecklers’ censorship is crucial. To be reasonable,
UCLA’s response must take into account not only who is at fault—the censorious
mob, not the peaceful speaker targeted for silencing—but also the long term and
systemic effects of failing to send a clear message that cancellation efforts will not
be tolerated at a great public university. UCLA is failing at that task. And YAF’s

claim should be reinstated.

clashes between pro- and anti-Israel groups in the weeks before the Spencer event,
and that Mr. Spencer’s talk was not cancelled at all but occurred in the Student Union
“in a ‘closed, recorded format,”” supposedly “[a]t YAF’s request”). Plaintiffs
vigorously deny UCLA’s allegations, which are not properly before the Court in any
event.

UCLA asserts that some of its allegations appear in documents referenced in the
pleadings, which YAF supposedly “incorporate[d]” in the complaint. UCLA Br. 7,
46. This is false. While it is true that the complaint cites declarations submitted by
UCLA in a separate lawsuit, that does not mean Plaintiffs have adopted every
statement made in those declarations, no matter how self-serving. As this Court has
held, “if [a] document [outside the pleadings] merely creates a defense to the well-
pled allegations in the complaint, then that document did not necessarily form the
basis of the complaint. Otherwise, defendants could use the doctrine to insert their
own version of events into the complaint to defeat otherwise cognizable claims.”
Khoja v. Orexigen Therapeutics, Inc., 899 F.3d 988, 1002 (9th Cir. 2018). The Court
should reject UCLA’s attempt to interject its own version of the facts on this appeal.
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III. YAF sufficiently pleaded an alternative claim of censorship based on
ideological bias.

In its opening brief, YAF highlighted numerous allegations that, at the
pleading stage, are more than sufficient to set forth a plausible claim that UCLA’s
administrators acted out of ideological bias against pro-Israel and conservative
speech. YAF Br. 45-50. For just a few examples, the complaint detailed that
UCLA failed to respond to numerous security threats created by anti-Israel
activists, and even provided them with assistance creating “Jewish-exclusion
zones,” Compl. 99 5-6, 72, ER-188, ER-214, but when Robert Spencer’s speech
triggered potential disruption, UCLA suddenly sprang into action—not by
addressing potential disruption at its root, but by turning on Mr. Spencer and
shutting him down. And that was not even the first time that UCLA had allowed
anti-Israel activists to drive pro-Israel speech underground. Compl. § 79, ER-217.
These facts alone support a plausible inference that UCLA’s administrators acted
based on their own personal ideological biases.

But there is more. As detailed in the complaint, UCLA has funded an
“activist in residence” program that focuses on anti-Israel activities; it has hosted
anti-Israel conferences; and it has ignored numerous complaints of anti-Semitic
threats and misconduct. Id. 9 43-44, 51-60, ER-202 to ER-209. There is no pro-
Israel “activist in residence” or history of Israeli-chauvinism on campus to

counterbalance these facts. At UCLA, things point in one direction. /d. Y 38-41,
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ER-199 to ER-201 (highlighting national survey of undergraduates in which
UCLA ranked as the worst university across the board in terms of hostility toward
Jewish students, and the fourth worst in terms of anti-Israel bias). Given these, and
other, facts alleged in the complaint, YAF’s claims are obviously plausible, which
is all that is required at the pleading stage. The District Court did not credit
UCLA'’s allegations and assessed the complaint not with charity, but with
skepticism. This Court should reverse.

IV. Qualified immunity does not bar this suit.

UCLA’s argument here is that SeaMAC supposedly gave “express
instructions” to university administrators that they owed almost no duties to protect
peaceful speakers against hecklers in a limited public forum such as a student
union lecture hall. UCLA_Br. 41. But, as already demonstrated, SeaMAC cannot
plausibly be read to apply outside the unique facts of that case, where literally all
sides of a contentious debate threatened disruption in response to speech, and the
government responded by closing the forum to the entire subject matter. 781 F.3d,
at 502 (“The County’s decision to reject SeaMAC’s ad as part of a single, blanket
decision to reject all submitted ads on the Israeli—Palestinian conflict negates any
reasonable inference of viewpoint discrimination.”)(emphasis added).

Outside of such a mutual-combat situation, SeaMAC, has no relevance. This

Court said as much in Ctr. for Bio-Ethical Reform, 533 F.3d at 789 n.7 (“[s]hutting
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down dueling protests does not discriminate based on viewpoint.”). UCLA asserts
that “officials are entitled to rely for qualified immunity purposes on . . .
[statements] technically classified as dicta,” UCLA_Br. at 41, but cites no
authority for this proposition. YAF respectfully submits that qualified immunity
does not bar its damages claim.

Even more important, however, UCLA concedes that qualified immunity
does not apply to YAF’s claim for injunctive relief on the heckler’s veto claim.
YAF Br. 43 n.5; UCLA Br. 42 n.12. UCLA asserts that the injunctive relief claim
fails on the merits, but that is wrong for all of the reasons already stated.

Moreover, to the extent that UCLA relies on purported facts not included in the
complaint in an attempt to undermine YAF’s claim, its effort should be rejected.
UCLA_Br. 42 n.12. UCLA seeks to advance its own version of the facts. It asserts
that after the events in the complaint, YAF hosted an on-campus talk by
conservative commentator Ben Shapiro, which UCLA says occurred without
problems. Id.; see also id. at 13 (alleging that the talk occurred “without
incident”).

YAF strongly disputes UCLA’s allegations. While it is true that Ben Shapiro
gave a talk in the fall of 2024, it is definitely not true that it proceeded “without
incident.” See Decl. of M. Hahn IOT Mot. to Dismiss 99 8-12, ER-099 to ER-100

(noting extreme delays and other roadblocks that were only cleared at the last
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moment after YAF twice threatened to seek emergency relief from the District
Court).

The District Court did not make any findings of fact that UCLA has changed
its ways and has begun to take seriously its obligation to protect speakers from
cancellation mobs. Indeed, according to news reports, just over a month ago,
UCLA’s law school was stricken by yet another incident of activist hecklers
silencing speech with which they disagreed without any sign of a response by
administrators. See UCLA STUDENTS PROTEST FEDSOC EVENT WITH DHS
GENERAL COUNSEL JAMES PERCIVAL, by Josh Blackman, (available at
https://reason.com/volokh/2026/04/23/ucla-students-protest-fedsoc-event-with-
dhs-general-counsel-james-percival/ (last visited Jun. 1, 2026))(citing “a massive
protest that disrupted [a conservative] speech . . . by booing and heckling[,] a
nonstop cacophony of ring tones and other sounds. . . [without help from the]
UCLA Administration, which took no action to remove students causing the
disruption, even after they were warned.”); CHAOS ERUPTS AS LEFTISTS INTERRUPT
CONSERVATIVE GROUP'S UCLA EVENT FEATURING DHS LAWYER, by Andrew Mark
Miller, Peter D'Abrosca, Fox News, (available at
https://www.foxnews.com/politics/watch-chaos-erupts-leftists-interrupt-

conservative-groups-ucla-event-featuring-dhs-lawyer- (last visited Jun. 1, 2026)).
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YAF will, of course, vigorously litigate its injunctive relief claim on remand to the
District Court.

YAF’s claim for damages is not barred by qualified immunity. Moreover,
whatever the outcome on qualified immunity, YAF’s injunctive relief claim must
be reinstated.

V. Conclusion

For the foregoing reasons, the Court should reverse the judgment of the

District Court.

Respectfully submitted this 9th day of June 2026.
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