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INTRODUCTION
The University of California, Los Angeles (“UCLA” or “Defendants™) ! is

committed to freedom of speech, both because it is a constitutionally protected right
and because the pursuit of knowledge—our core mission—depends on it. UCLA is
also committed to the safety and security of its community and has no tolerance for
discrimination, harassment, and violence. Striking the balance between these twin
aims can be difficult; over the past year, it has been especially challenging.
Following the October 7, 2023 terrorist attack in Israel, UCLA worked
tirelessly to maintain a safe and inclusive campus environment for all students in the
face of escalating confrontations between pro-Israel and pro-Palestinian
protestors. On April 13, 2024, Young America’s Foundation at UCLA (“YAF”) and
some of its members (collectively, “Plaintiffs”) sought to reserve a room in the
UCLA Student Union for an event on May 15 featuring Robert Spencer (“Spencer”),
the “founder of Jihad Watch, an organization dedicated to exposing dangerous and
radical strains of Islamic thought.” Compl. § 81. On April 16, UCLA granted YAF’s
request, but over the next four weeks, the security situation on the UCLA campus
deteriorated, requiring repeated intervention by law enforcement. In light of these
incidents, UCLA committed extensive resources to ensuring that the Spencer talk
could proceed on May 15, but it determined that the event needed to be moved to a
different location so that it could proceed safely. This lawsuit challenges that
decision. Plaintiffs assert that UCLA violated their First Amendment rights by
changing the venue for the Spencer event. They also bring a facial challenge to
UCLA Interim Policy 862, which establishes rules for hosting “major events” on the

UCLA campus. These claims fail for numerous reasons:

! Defendants use the term “UCLA” to refer collectively to the named individual
defendants, all of whom, except Gene D. Block, are sued in their personal and
official capacities. Unless otherwise stated, all emphasis is added, alterations and
quotations omitted.
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e Plaintiffs’ claim that UCLA moved the Spencer event because it disagreed
with Spencer’s viewpoint fails because, among other things, Plaintiffs’ own
allegations confirm that the event was moved because of security concerns,
a viewpoint-neutral reason.

o Plaintiffs cannot plausibly claim a violation of the heckler’s veto doctrine
because UCLA’s campus—including the venue in which Plaintiffs sought
to hold the Spencer event—is a limited public forum, which means that
moving (or even canceling) an event because of security concerns is
allowed so long as the reason for doing so is viewpoint-neutral and
reasonable. In light of the legitimate security concerns that the Complaint
itself identifies, UCLA’s decision to move the Spencer event easily satisfies
this standard.

o Plaintiffs’ facial challenge to Policy 862—claiming the policy is too vague
to adequately direct administrators’ discretion about when to move major
events—is procedurally improper and also fails substantively under
established Ninth Circuit precedent.

The Complaint should be dismissed in its entirety for these reasons, but
Plaintiffs’ requested remedies also fail as a matter of law: Plaintiffs lack standing to
seek injunctive relief, qualified immunity precludes Plaintiffs’ claim for damages,
and their claim for punitive damages must be dismissed for failure to plausibly plead
malice. Last, the allegations against all of the Defendants except Rick Braziel depend
on improper group pleading, and the claims against them should be dismissed on that

ground as well.
BACKGROUND
L. FACTUAL BACKGROUND

UCLA disputes many of Plaintiffs’ allegations. But for purposes of this
motion, Defendants assume as true the factual, nonconclusory allegations in the

Complaint and documents incorporated therein. [Interpipe Contracting, Inc. v.
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Becerra, 898 F.3d 879, 886 (9th Cir. 2018). In support of its Rule 12(b)(6) motion,
UCLA relies on documents that the Complaint “incorporate[s] by reference” and that
are “integral” to the complaint because they “form[] the basis” of Plaintiffs’ claims.
United States v. Ritchie, 342 F.3d 903, 908 (9th Cir. 2003). This motion also includes
a request to dismiss for lack of jurisdiction under Rule 12(b)(1). The Court may
consider evidence outside the complaint, including the Rick Braziel Declaration,
when considering that aspect of this motion. See infra at 7.
A. UCLA Policies Regulating Major Events on Campus

UCLA is committed to “assuring that all persons may exercise the
constitutionally protected right[] of free expression.” Compl. § 68 (incorporating Ex.
A).? But the University also has an obligation to “provid[e] for the orderly operation
of campus” and “safety,” both of which are prerequisites for UCLA to carry on its
“work of teaching, research, and public service.” Ex. A at 1. UCLA has detailed
rules that balance these imperatives. Id.; see also Compl. § 127 (incorporating Exs.
C & D).

As relevant here, UCLA permits “Registered Campus Organizations”
(“RCO”)—like YAF—to reserve “University property . . . for activities, programs,

or events.” Ex. A at 19. RCOs are also authorized to host “Major Events,” meaning:

[A]ny planned gathering, including but not limited to . . . speaker
}f)resentatlons .. . on University Property at which one or more of the
ollowing conditions apply:

1. Over 350 persons are anticipated to attend;

2. The Chancellor or the Chancellor’s designee determines
based on the safety and security criteria (see section I11.C) and the
assessment of the UCLA Police Department (UCLAPD)(fsee
section IV.A.4) that the event is likely to significantly affect
campus safety and or significantly affect campus services
(including kiosk guards, service roads, or parking);

3. The Chancellor or the Chancellor’s designee determines
based on the interference criteria (see section II1.C) that the event
has a substantial likelthood of significantly interfering with other

2 All lettered exhibits are attached to the Complaint.
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campus functions or activities; or

4. Over 50 persons are anticipated to attend and alcohol is
intended to be served.

Ex. C, § II.
When assessing whether an event is “likely to significantly affect
campus safety and security or significantly affect campus services,” the

Chancellor or the Chancellor’s designee may consider:

(a) the proposed location of the event, (b) the estimated number of
participants, (c) the time of the day that the event is to take Flace, (d) the
date and day of the week of the event, (e) the proximity of the event to
other activities or locations that may interfere, obstruct, or lessen the
effectiveness of the security measures being implemented, (f) the
resources needed to secure the event, (g) the anticipated weather
conditions, (h) the estimated duration of the event, (i) any objective and
credible evidence regarding actual threats to campus safety or security,
and (j) any similar viewpoint- and content-neutral considerations
relevant to assessment of campus safety, security, and services.

Id., § II1.C (Safety & Security Criteria). And, when assessing whether an event has
a “substantial likelihood of interfering with other campus functions or activities,” the

Chancellor or the Chancellor’s designee may consider:

(a) the proposed location of the event, (b) the estimated number of
participants, (c) the time of the day the event is to take place, (d) the
expected duration of the activity; (e) the activity’s timing in relation to
the academic calendar (for examﬁale, proposed scheduling during the
first week of classes or during final examination week); (f) the expected
noise level to be generated by the activity; (g) the need for and/or
availability of University resources and personnel to facilitate, oversee
or control the activity; and (h) any similar viewpoint- an(f content
neutral considerations relevant to assessment of potential disruption to
campus functions or activities.

Id. (Interference Criteria).

If an event qualifies as a “Major Event,” the UCLA Police Department
(“UCLAPD”) assesses security needs and makes recommendations to
minimize health and safety risks to event participants. [Id. §IV.B.I.
Recommended security measures may include “adjusting the venue, date,
and/or time of the event; providing additional law enforcement; imposing

controls or security checkpoints; requiring increased ticketing measures ... and

4 DEFS.” MOT. TO DISMISS
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creating buffer zones around the venue.” Id. UCLA also reserves the right to
modify its security assessment or to cancel events in certain exigent
circumstances. See id. §§ IV.B.3, 5.

On September 4, 2024, UCLA updated its policies regulating events on
campus. Compl. 44 127. Plaintiffs aver that the provisions relevant to this
litigation “did not undergo substantive changes,” id., save for, inter alia, the
addition of a provision stating that UCLA will not spend more than $500,000
per academic year on security costs incurred in response to public expression
activities in connection with Major Events hosted by a single registered
campus organization. Id. § 148. Once that cap “has been reached, no new
Major Event subject to that cap will be scheduled for the remainder of the
academic year, except that any Major Event that is already scheduled and
approved ... will be permitted to proceed ... notwithstanding the cap.” Ex. D,
§ IIL.F.

B. UCLA Authorizes the Spencer Event and Takes Steps to
Promote Safety Despite Security Challenges

Plaintiffs allege that on or around April 13, 2024, Matthew Weinberg
(“Weinberg”), YAF chairman, contacted relevant UCLA campus administrators to
reserve a room in the Student Union and “work out logistics” for an event with
Spencer, “then titled ‘Radical Islam on College Campuses’ (the name would later be
changed to ‘Everything You Know About Palestine Is Wrong.’).” Compl. q 82.
Three days later UCLA confirmed that a suitable room for the event would be
available on May 15. Id. § 83. Weinberg himself acknowledged the event raised
safety concerns: on April 22, he requested that UCLA provide “campus security . . .
, including a UCLAPD presence to contend with possible counter-protestors.” Id.
84.

Three days later, on April 25, tension on campus escalated when pro-

Palestinian protesters erected tents in Royce Quad at the center of UCLA’s main
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campus. Compl. § 62. UCLA administrators agreed that the encampment needed to
be removed and began developing a strategy to do so. Compl. § 72 (incorporating
Decl. of M. Beck 1/s/o Def.’s Opp. to Mot. for Prel. Inj. in Frankel et al. v. Regents
of the Univ. of Cal., C.D. Cal. Case No. 2:24-cv-4702-MCS (Dkt. 62-3) (“Beck
Decl.”) q 7), attached as Ex. 1.> On April 26, UCLA granted the Israeli American
Council (“IAC”) a permit to hold a counter-protest immediately adjacent to the
encampment on April 28. Id. During the IAC event, clashes broke out between
protestors with opposing viewpoints. Compl. 9 66-67; Beck Decl. (Ex. 1) § 10.

On April 30, UCLA administrators, including the Deputy Fire Marshall and
representatives from UCLAPD, met with Y AF to discuss “logistics and security” for
the Spencer event. /d. 4 92. Plaintiffs allege that a UCLAPD representative said that
decisions regarding University-provided security would depend on whether the
encampment remained in place on May 15. Id. 4 94. That night, there was a violent
attack on the encampment that took police hours to subdue, Beck Decl. (Ex. 1) 9 12,
and on May 2, law enforcement forcibly removed the encampment, arresting more
than 200 people, id. 9 13.

Meanwhile, planning for the Spencer event continued. By May 6, “all
outstanding administrative items were completed” and Plaintiffs began publicizing
the event. Compl. 44 97, 102. That same day, pro-Palestinian protestors attempted
to reoccupy a portion of UCLA’s campus, Frankel v. Regents of Univ. of California,
2024 WL 3811250, at *3 (C.D. Cal. Aug. 13, 2024), causing UCLA to transition to
remote classes until May 10. Decl. of R. Braziel i/s/o Mot. to Dismiss (‘“Braziel
Decl.”) q 5. Plaintiffs allege that “anti-Israel activists accosted [them], threatening
to ‘shut down’ the [event].” Compl. § 103.

The day of the event (May 15), Assistant Vice Chancellor Rick Braziel
(“Braziel”) called “YAF personnel” and explained that UCLA had determined “that

3 All numbered exhibits are attached to the Declaration of Matthew Cowan in
support of Defendants’ Motion to Dismiss (“Cowan Decl.”).
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it was unprepared to provide adequate security” for the Spencer event in the
originally “assigned location because of the possibility of counter protest activity by
anti-Israel activists.” Id. 4 109, 111. Braziel proposed that the event take place in
an alternative space—a computer science lecture hall. Id. 4 111. Plaintiffs allege
that this change in location “forced [the event’s] cancellation.” Id. § 124. In reality,
Spencer gave his talk at the Bruin Viewpoint Lounge (located in the Student Union)
to a closed audience, pursuant to an agreement between YAF and Braziel that the
event shift to a closed, recorded format. Braziel Decl. 9] 8-9.

C. YAF’s Subsequent Event with Ben Shapiro Proceeds
Smoothly

Plaintiffs allege that the revised version of Policy 862 will interfere with their
plans to host events on campus featuring speakers with “conservative and pro-Israel
viewpoints.” Compl. 9 145-46. To date, that fear has proved unfounded. The first
event YAF sought to hold on UCLA’s campus in the 2024-2025 school year featured
well-known conservative speaker Ben Shapiro. Id. 4 154. Though the Complaint
alleges there was a “substantial and imminent threat” that UCLA would “cave into
the demands of the anti-Israel activists and allow the [Shapiro] event to be defeated,”
id. 9 160, the event occurred on October 21, 2024, as scheduled. Braziel Decl. 9 10.

LEGAL STANDARD

Because standing and mootness both pertain to a federal court’s subject-matter
jurisdiction under Article III, they are properly raised in a motion to dismiss for lack
of jurisdiction under Federal Rule of Civil Procedure 12(b)(1), not Rule 12(b)(6).
White v. Lee,227 F.3d 1214, 1242 (9th Cir. 2000). When considering a Rule 12(b)(1)
motion, this Court “is not restricted to the face of the pleadings, but may review
evidence, such as declarations and testimony, to resolve any factual disputes
concerning the existence of jurisdiction.” Khan v. Johnson, 65 F. Supp. 3d 918, 923
(C.D. Cal. 2014) (citing McCarthy v. United States, 850 F.2d 558, 560 (9th Cir.
1988)).
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Under Rule 12(b)(6), a complaint must be dismissed if it fails to allege
“enough facts to state a claim to relief that is plausible on its face.” Bell Atl. Corp.
v. Twombly, 550 U.S. 544, 570 (2007). “Factual allegations must be enough to raise
aright to relief above the speculative level.” Id. at 555. While the Court must accept
all well-pleaded facts as true, it need not credit “[t]hreadbare recitals of the elements
of a cause of action, supported by mere conclusory statements,” Ashcroft v. Igbal,
556 U.S. 662, 678 (2009), nor “conclusory allegations which are contradicted by
documents referred to in the complaint,” Steckman v. Hart Brewing, Inc., 143 F.3d
1293, 1295-96 (9th Cir. 1998).

ARGUMENT

Plaintiffs assert three basic claims: (i) that UCLA’s decision to move the
Spencer event violated the First Amendment’s prohibition on viewpoint
discrimination, (i1) that UCLA’s decision was impermissible under the heckler’s veto
doctrine, and (ii1) that UCLA’s Major Events policy is impermissibly vague. Each
claim fails on the merits, and Plaintiffs’ requested remedies are legally unavailable

in any event.

I. PLAINTIFFS HAVE NOT PLAUSIBLY PLEADED FIRST
AMENDMENT CLAIMS BASED ON THE SPENCER EVENT

Plaintiffs raise two separate First Amendment claims based on the Spencer
event. First, they allege that UCLA’s decision to move the event from its original
location was viewpoint-based—that is, because UCLA disagreed with Spencer’s pro-
Israel message. Compl. 99 163-70. That claim fails for several reasons, including
that Plaintiffs themselves allege that UCLA moved the event because of security
concerns (i.e., not the viewpoint to be expressed). Second, Plaintiffs allege a so-
called “heckler’s veto” claim—viz., that UCLA impermissibly moved the event not
because of Spencer’s viewpoint, but because it feared violence from pro-Palestinian
protesters who disagreed with Spencer’s viewpoint. Id. 9 171-75. That claim must
be dismissed because the venue Plaintiffs sought to use for the Spencer event is a
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limited public forum, which means that a heckler’s veto claim fails unless Plaintiffs
can show that UCLA’s conduct was viewpoint-based and unreasonable. Plaintiffs
can satisfy neither element.
A.  Plaintiffs’ Viewpoint Discrimination Claim Fails Because
lrglellelt]l?glcision To Move the Spencer Event Was Viewpoint

The decision to move the Spencer event to a different location was viewpoint-
neutral because it was made in response to legitimate security concerns, as Plaintiffs’
own allegations confirm.

“Viewpoint neutrality is the requirement that government not favor one
speaker’s message over another’s regarding the same topic.” Flint v. Dennison, 488
F.3d 816, 833 (9th Cir. 2007). When assessing whether an action is viewpoint
neutral, courts ask whether the government took the contested action “because of not
merely in spite of” disagreement with a speaker’s viewpoint. Moss v. U.S. Secret
Serv., 572 F.3d 962, 970 (9th Cir. 2009); see Cornelius v. NAACP Legal Def. & Educ.
Fund, Inc., 473 U.S. 788, 806 (1985) (viewpoint discrimination occurs when the
government “denies access to a speaker solely to suppress the point of view he
espouses on an otherwise includible subject.”); see also Christian Legal Soc’y v.
Martinez, 561 U.S. 661, 696 (2010) (policy justified without reference to viewpoint
1s viewpoint neutral).

Here, Plaintiffs have not plausibly alleged that UCLA restricted Plaintiffs’
protected speech “because of not merely in spite of” their views or those of their
speaker. Moss, 572 F.3d at 970 (emphasis in original). Plaintiffs start at a decided
disadvantage because they do not cite any example of a Defendant holding anti-Israel
views. To the contrary, the Complaint confirms that Defendant Block—the UCLA
chancellor at the time—expressly condemned antisemitism and criticized pro-
Palestinian protest activity. See Compl. 49 44, 56. Moreover, UCLA’s decision to
move the Spencer event was viewpoint neutral because, as the Complaint itself

alleges, the “purpose” of UCLA’s actions was to ensure the safety and security of its
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campus, which Plaintiffs themselves acknowledge had been embroiled in violence
over the preceding weeks. See, e.g., Compl. 9 62-75, 109, 126; Seattle Mideast
Awareness Campaign v. King Cty., 781 F.3d 489, 501 (9th Cir. 2015) (holding that
decision to restrict bus ads concerning Israel-Palestine conflict due to legitimate
safety concerns was viewpoint neutral).

Indeed, Plaintiffs’ allegations of viewpoint discrimination are self-defeating.
Plaintiffs allege that they successfully obtained “final approval” for Spencer to speak
on campus, Compl. § 89, 97-98, which would be inexplicable if UCLA disfavored
Spencer’s viewpoint. They also expressly allege that Plaintiffs themselves
recognized that the Spencer event raised safety concerns and requested campus
security and a police presence “to contend with possible counter-protestors,” Compl.
9 84, and that UCLA offered an alternative venue for the event because of the very
security concerns that Plaintiffs had themselves identified. See, e.g., Compl. 99 92-
94, 109, 126. Thus, by Plaintiffs’ own account, the event was moved not because
UCLA disfavored Spencer’s viewpoint, but because of security concerns—which is
not viewpoint discrimination. Finally, the fact that Plaintiffs allege that UCLA
changed the location of the event rather than its subject matter confirms that the
decision was viewpoint neutral. See Rock for Life-UMBC v. Hrabowski, 643 F. Supp.
2d 729, 748 (D. Md. 2009) (where anti-abortion activists were “restricted from
presenting their large exhibit in their preferred location on campus” but permitted to
present elsewhere, university’s decision was “directly related to protecting their
interests in safety, visibility, and security”); Roberts v. Haragan, 346 F. Supp. 2d
853, 864 (N.D. Tex. 2004) (university’s request that plaintiff change the location of
his speech was a “legitimate, viewpoint-neutral, location consideration” tailored to
address traffic and safety issues). The allegations in the Complaint simply do not
reasonably permit an inference that the purpose of UCLA’s actions was to
discriminate against pro-Israel viewpoints.

Plaintiffs’ allegations that UCLA moved the Spencer event “to thwart the
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ability of Mr. Spencer to reach his intended audience,” Compl. § 119, and to stifle
conservative and pro-Israel views, Compl. § 169, are wholly conclusory and should
be rejected. See Sprewell v. Golden State Warriors, 266 F.3d 979, 988-89 (9th Cir.
2001) (court not required to accept conclusory allegations, unwarranted deductions
of fact, and unreasonable inferences). Their actual factual allegations demonstrate
that the only plausible basis for Defendants’ actions—and certainly the “more likely
explanation”—was in the interest of safety and security of campus. Igbal, 556 U.S.
at 681-82; see also Compl. 9 92-94, 109, 126.

Nor can Plaintiffs adequately allege viewpoint discrimination against pro-
Israeli speech by asserting that UCLA inadequately responded to unauthorized pro-
Palestinian activities (e.g., the Royce Quad encampment). Compl. Y 61-63.
Plaintiffs fail to mention that UCLA permitted pro-Israeli speech alongside the Royce
Quad encampment, see supra at 5-6, which precludes any suggestion of anti-Israeli
viewpoint discrimination. To the extent Plaintiffs urge an inference of viewpoint
discrimination because the Royce Quad encampment occurred at all, Compl. § 9, that
argument likewise fails. To prove viewpoint discrimination based on different or
disparate treatment, Plaintiffs must plausibly allege that Defendants treated other,
similarly situated groups in a different or disparate manner. See Menotti v. City of
Seattle, 409 F.3d 1113, 1130 (9th Cir. 2005) (holding that security zone exceptions
permitting shoppers and employees, but not protestors, to enter a restricted area did
not amount to viewpoint discrimination because the two groups were not similarly
situated). Plaintiffs’ own allegations make plain that the unauthorized Royce Quad
encampment—which UCLA ultimately forcibly cleared, see supra at 6—was not
similarly situated to a speaker event that had to be moved because of security
concerns but that was still allowed to proceed.

As such, there is no plausible inference that UCLA moved the Spencer event
because of Spencer’s viewpoint. Rather, the only plausible inference is that UCLA

moved the Spencer event for exactly the reason Plaintiffs allege it was moved—
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viewpoint-neutral security concerns.
B.  Plaintiffs’ Heckler’s Veto Claim Fails Because Plaintiffs’
Chosen Venue Is A Limited Public Forum And UCLA’s
Rggissgggbll“g Move The Event Was Viewpoint Neutral And

Plaintiffs also allege that UCLA’s decision to relocate the Spencer event ran
afoul of the heckler’s veto doctrine. A heckler’s veto is a “content-based speech
restriction where the speaker is silenced due to an anticipated disorderly or violent
reaction of the audience.” Rosenbaum v. City & Cty. of San Francisco, 484 F.3d
1142, 1158 (9th Cir. 2007). The availability of such a claim turns on the type of
forum at issue—traditional public forums, designated public forums, and limited
public forums. Martinez, 561 U.S. at 679 n.11. In traditional and designated public
fora, content-based restrictions on speech (including heckler’s vetoes) are prohibited
unless they satisfy strict scrutiny. Pleasant Grove City v. Summum, 555 U.S. 460,
469 (2009). In limited public forums, in contrast, content-based restrictions on
speech are permissible as long as they are viewpoint neutral and reasonable. Id. at
470; Cornelius, 473 U.S. at 806.

Plaintiffs’ heckler’s veto claim fails at the outset because Spencer was not
“silenced”; as Plaintiffs themselves allege, UCLA’s security-based decision was to
move the event, not cancel it, see supra at 1-2, and in any case, the Spencer event
occurred on May 15, see supra at 6. But even setting that aside, Plaintiffs’ heckler’s
veto claim fails because the space Plaintiffs sought to use for the Spencer event is a
limited public forum, and UCLA’s decision to move the event was both viewpoint
neutral and reasonable.

1. The Venue Plaintiffs Sought to Use for the Spencer Event Is a
Limited Public Forum

The campus venue that Plaintiffs sought to use for the Spencer event is a
“limited public forum” because it is one where UCLA “requires speakers seeking

access to obtain permission, under pre-established guidelines.” Seattle Mideast

Awareness Campaign, 781 F.3d at 497; see also Koala v. Khosla, 931 F.3d 887, 903
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(9th Cir. 2019) (a limited public forum “is one that the government intentionally has
opened to certain groups”). Ordinarily, courts treat university campuses as limited
public forums. See, e.g., Krishna Lunch of S. California, Inc. v. Beck, 651 F. Supp.
3d 1165, 1172-73 (C.D. Cal. 2023), aff'd, No. 23-55072, 2023 WL 6157398 (9th Cir.
Sept. 21, 2023) (holding UCLA’s Bruin Plaza is a limited public forum); Spears v.
Arizona Bd. of Regents, 372 F. Supp. 3d 893, 913 (D. Ariz. 2019) (finding University
of Arizona campus mall to be a limited public forum during festival); Widmar v.
Vincent, 454 U.S. 263, 267, n. 5 (1981) (“A university differs in significant respects
from public forums such as streets or parks . . . [because its] mission is education,”
and university may “impose reasonable regulations compatible with that mission
upon the use of its campus and facilities.”).

Plaintiffs’ allegations confirm that this general approach applies here.
Plaintiffs allege they sought to hold the Spencer event in a room in the Student Union.
Compl. §82. The Complaint acknowledges that Plaintiffs needed to “reserve a room”
and obtain “official approval” before the Spencer event could proceed. Compl. g
82, 87. This establishes that the relevant venue is a limited public forum. Seattle
Mideast Awareness Campaign, 781 F.3d at 497. And indeed, UCLA’s policies
related to events sponsored by RCOs, including “speaker presentations” such as the
Spencer event, require organizers to comply with established requirements, or else
the event “will be subject to denial and/or cancellation.” Cowan Decl. Exs. 2-4. The
Supreme Court has repeatedly found a limited public forum under these
circumstances. See, e.g., Rosenberger v. Rector & Visitors of Univ. of Va., 515 U.S.
819, 829 (1995) (campus facilities available to various student groups treated as
limited public forum); Perry Educ. Ass 'n v. Perry Local Educators’ Ass’n, 460 U.S.
37, 47 (1983) (school mail facilities opened for periodic use by civic and church
organizations are limited public forums); see also Bloedorn v. Grube, 631 F.3d 1218,
1232 (11th Cir. 2011) (university’s sidewalks, pedestrian mall, and rotunda were
limited public fora); Am. Civil Liberties Union v. Mote, 423 F.3d 438, 444 (4th Cir.
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2005) (university campus was a limited public forum because “the campus is not akin
to a public street, park, or theater, but instead is an institute of higher learning that is
devoted to its mission of public education™).

Because campus facilities like the Student Union are limited public forums,
restrictions on expressive activity need only be viewpoint neutral and reasonable in
light of the purpose served by the forum. See, e.g., Rosenberger, 515 U.S. at §29;
Seattle Mideast Awareness Campaign, 781 F.3d at 502. Plaintiffs own allegations
demonstrate that UCLA’s decision to move the Spencer event was viewpoint neutral.
See supra at 9-11. And for the reasons explained directly below, that decision was
also reasonable.

2. The Decision To Move the Spencer Event Was Reasonable

In a limited public forum, restrictions need only be reasonable in light of the
purpose served by the forum; they need not “be the most reasonable or the only
reasonable limitation.” Cornelius, 473 U.S. at 808; Seattle Mideast Awareness
Campaign, 781 F.3d at 501 (“We do not apply a least restrictive means test in [the
limited public forum] context.”). Moreover, when. assessing reasonableness in the
context of decisions made by a public university, the Supreme Court has declared

that

First Amendment rights . . . must be analyzed in light of the special
characteristics of the school environment . . . . Cognizant that judges
lack the on-the-ground expertise and experience of school
administrators . . . we have cautioned courts in various contexts to resist
substitut[ing] their own notions of sound educational policy for those of
the school authorities which they review.

Martinez, 561 U.S. at 685-86.

Universities have a “significant interest in ensuring safety and order on
campus,” especially in “highly trafficked area[s]” of campus. Bloedorn, 631
F.3d at 1238. Universities, moreover, are places of learning, and “protecting
the educational experience of the students in furtherance of the [u]niversity’s
educational mission” is also a “significant interest.” Bowman v. White, 444
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1 || F.3d 967, 980 (8th Cir. 2006).
2 Here, UCLA’s decision to relocate the Spencer event out of the Student
3 || Union—the “center of campus,” Compl. q 111—due to “safety and security
4 || concerns,” Compl. § 126, was in furtherance of these dual interests of campus
5 || safety and protecting the educational experience of students. As explained
6 || above, Plaintiffs themselves acknowledge UCLA’s campus had been
7 || embroiled in violence over the preceding weeks, see, e.g., Compl. 4 62-75,
8 || 109, 126, prompting YAF’s chairperson to request a police presence at the
9 || Spencer event “to contend with possible counter-protestors,” Compl. 9§ 84.
10 The decision to relocate the event was also “based on a standard that is
11 || definite and objective.” Seattle Mideast Awareness Campaign, 781 F.3d at
12 || 499. Policy 862, which is the policy Plaintiffs allege underpinned UCLA’s
13 || decision, Compl. 9 126, sets forth definite and objective criteria to determine
14 || whether an event is “likely to significantly affect campus safety and security
15 || or significantly affect campus services,” including the location of the event,
16 | the resources needed to secure the event, and any “objective and credible
17 | evidence regarding actual threats to campus safety or security.” See Compl.
18 || Ex. C § III.C. If, using this criteria, UCLA determines the event is likely to
19 | affect campus safety, Policy 862 sets forth concrete measures UCLA may take
20 || to mitigate the safety concerns, including “adjusting the venue, date, and/or
21 || time of the event; providing additional law enforcement; imposing controls or
22 || security checkpoints; requiring increased ticketing measures . . . and creating
23 || buffer zones around the venue.” Id § IV.B.
24 Policy 862 more than suffices to satisfy the definitive-and-objective
25 || standard. In Seattle Mideast Awareness Campaign, the Ninth Circuit upheld a
26 || policy that precluded speech that “is so objectionable under contemporary
27 || community standards as to be reasonably foreseeable that it will result in harm

28 || to, disruption of, or interference with the transportation system.” 781 F.3d at
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500. Policy 862’s direction to administrators to determine whether an event is
“likely to significantly affect campus safety and security” is on its face more
definite and objective than “objectionable under contemporary community
standards.” Furthermore, unlike the policy in Seattle Mideast Awareness
Campaign, Policy 862 contains numerous factors that administrators should
consider in determining whether the “likely to significantly affect campus
safety and security” standard is satisfied. Under binding precedent, that is

S5

more than a “sufficiently definite and objective benchmark™ to guide
administrative discretion. Seattle Mideast Awareness Campaign, 781 F.3d at
500. The fact that Policy 862 “does not require UCLA to explain the basis for
any security measures” it takes under that Policy, or “provide[] further
guidance on the application of the various criteria,” Compl. § 132, does not
render the Policy subjective or incapable “of reasoned application,” Minn.
Voters Alliance v. Mansky, 585 U.S. 1, 23 (2018).

UCLA’s decision to move the Spencer event to a more suitable location
on campus was therefore reasonable. And because it was also viewpoint

neutral, see supra at 9-11, it was constitutional.

C. Qualified Immunity Forecloses Plaintiffs’ Damages Claims
Based On The Spencer Event

Even if Plaintiffs could state a claim, their request for damages must be
dismissed because Defendants are entitled to qualified immunity. “State officials are
entitled to qualified immunity from suits for damages ‘insofar as their conduct does
not violate clearly established statutory or constitutional rights of which a reasonable
person would have known.”” Krainski v. Nev. Ex rel. Bd. of Regents of Nev. Sys. of
Higher Educ., 616 F.3d 963, 968 (9th Cir. 2010) (quoting Harlow v. Fitzgerald, 457
U.S. 800, 818 (1982)). Qualified immunity “gives government officials breathing
room to make reasonable but mistaken judgments” and “protects all but the plainly
incompetent or those who knowingly violate the law.” Ashcroft v. al-Kidd, 563 U.S.
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731, 743 (2011). When resolving whether a government official is entitled to
qualified immunity, courts ask: (1) whether the facts that a plaintiff has alleged show
a violation of a constitutional right and, if so, (2) whether that right was sufficiently
clearly established such that a reasonable official would have known the conduct
violated the Constitution. Pearson v. Callahan, 555 U.S. 223,232 (2009). To satisfy
the clearly-established prong of this test, existing precedent “must have placed the
[constitutional question] beyond debate,” District of Columbia v. Wesby, 583 U.S.
48, 63 (2018), which means that Plaintiffs can prevail only if they show that “settled”
precedent “clearly prohibited” Defendants’ conduct in the “particular circumstances
that he or she faced,” Hopson v. Alexander, 71 F. 4th 692, 697 (9th Cir. 2023).
Here, for the reasons set forth above, Plaintiffs have not adequately alleged
any constitutional violation. And in any event, there is no plausible argument that
any constitutional right Defendants could have violated was clearly established.
Under the governing law described above, Defendants would reasonably have
understood UCLA’s campus to be a limited public forum, such that safety-based
restrictions on speech are allowed. And there is no precedent clearly establishing
that moving the Spencer event because of security concerns—especially in the
uniquely charged environment described in the Complaint—was unreasonable. See,
e.g., Rock for Life-UMBC, 411 F. App’x at 555 (granting qualified immunity on free
speech claim even though the court concluded “[i]n hindsight™ that defendants could
have addressed safety concerns with less restrictive alternatives such as by providing
additional security); Thompson v. Rahr, 885 F.3d 582, 590 (9th Cir. 2018) (qualified
immunity especially likely to apply in “tense, uncertain, and rapidly evolving”
situations); Meinecke v. City of Seattle, 99 F.4th 514, 523 (9th Cir. 2024) (recognizing
“logistical difficulties of handling” a “dynamic situation” like a heated protest).

D. The Claims Against All Defendants Except Braziel Must Be
Dismissed Because They Rely On Improper Group Pleading

Plaintiffs’ claims against all Defendants (save for Braziel) suffer from an
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independent deficiency: Plaintiffs fail to “indicate which individual defendant or
defendants [were] responsible for which alleged wrongful act.” Regents of the Univ.
of Cal. v. Aisen, 2016 WL 4096078, at *3-4 (S. D. Cal. Apr. 22, 2016); see also
Destfino v. Kennedy, 2009 WL 63566, at *8 (E.D. Cal. Jan. 8, 2009) (“Wholesale
‘everyone did everything’ [allegations] fail[] to comply with the Rules.”). That
failing requires dismissal of the viewpoint discrimination and heckler’s veto claims
(Counts I and II) against these individuals.

Plaintiffs’ claims focus on the decision to move the Spencer event, but the
Complaint only identifies one Defendant (Braziel) as playing any role in that
decision. See, e.g., Compl. 44 109, 111-13, 124. Accordingly, the claims against the
other Defendants must be dismissed. Because Plaintiffs do not “allege the basis of
[their] claim™ against these defendants, they fail to “satisfy Federal Rule of Civil
Procedure 8(a)(2), which requires a short and plain statement of the claim to put
defendants on sufficient notice of the allegations against them.” Flores v. EMC
Mortg. Co., 997 F. Supp. 2d 1088, 1103 (E.D. Cal. 2014); accord, e.g., Sebastian
Brown Prods., LLC v. Muzooka, Inc., 143 F. Supp. 3d 1026, 1037 (N.D. Cal. 2015)
(collecting cases). And while that failing requires dismissal of all claims, group
pleading is especially problematic in the context of § 1983 claims like those Plaintiffs
allege here, because such claims require a plaintiff to “plead that each Government-
official defendant, through the official’s own individual actions, has violated the
Constitution.” Ashcroft, 556 U.S. at 676.

IL. PLAINTIFFS’ SEPARATE FACIAL CHALLENGE TO POLICY
%%Lﬁé%lsf\lﬁl\ll\l]%(%}{/’%‘&%ACK STANDING TO ENJOIN THAT

Apart from their backward-looking challenge to UCLA’s decision to move the
Spencer event last spring, Plaintiffs also levy a facial challenge to Policy 862 going
forward. That challenge fails for several reasons.

A.  Plaintiffs’ Facial Challenge To Policy 862 Is Meritless
Plaintiffs assert that Policy 862 is facially invalid under the First Amendment,
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arguing that it is not definite enough to guide UCLA administrators’ discretion. See
Compl. 99 176-184. That claim fails both procedurally and substantively.

First, to state a facial challenge, a plaintiff must demonstrate that “no set of
circumstances exists under which [a policy] would be valid.” United States v.
Salerno, 481 U.S. 739, 745 (1987); see United States v. Stevens, 559 U.S. 460, 473
(2010) (facial challenge requires a plaintiff to show that “a substantial number of [the
policy’s] applications are unconstitutional, judged in relation to the [policy’s] plainly
legitimate sweep”); see also S. Or. Barter Fair v. Jackson Cty., 372 F.3d 1128, 1140
(9th Cir. 2004) (requiring “pattern of abuse” for facial challenge based on excessive
discretion). Plaintiffs cannot possibly make that showing here. Policy 862 was
constitutionally applied to the Spencer event, see supra at 1-2, and Plaintiffs certainly
cannot establish that the Policy would be unconstitutional in all or even most
applications. ~ For example, Plaintiffs claim that the Policy vests UCLA
administrators with “unbridled discretion,” Compl. 9 182, but state no actual or
hypothetical situations in which that discretion may result in arbitrary enforcement.
That is insufficient to state a claim for facial invalidity: “Speculation about possible
vagueness in hypothetical situations not before [the court] will not support a facial
attack on a statute when it is surely valid in the vast majority of its intended
applications.” Gospel Missions of Am. v. City of Los Angeles, 419 F.3d 1042, 1048
(9th Cir. 2005).

Second, Policy 862 is more than definitive enough to guide administrative
discretion, as explained at length above. A content-based policy regulating speech
in a limited public forum must be “definite and objective.” Seattle Mideast, 781 F.3d
at 499; cf. Grayned v. City of Rockford, 408 U.S. 104, 108 (1972) (question in a
vagueness challenge is whether policy “provide[s] explicit standards for those who
apply [it]” in order to avoid “arbitrary and discriminatory enforcement™). Policy
862’s direction to administrators to determine whether an event is “likely to

significantly affect campus safety and security”—based on the consideration of
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numerous criteria—easily clears the “definite and objective” standard under Ninth
Circuit precedent. See supra at 15.

B. The Court Lacks Jurisdiction to Entertain Plaintiffs’
Request To Enjoin Policy 862 Or Declare It Unconstitutional

Plaintiffs in any event lack standing to seek forward-looking injunctive or
declaratory relief with respect to Policy 862.

To establish standing to seek injunctive and declaratory relief, a plaintiff must
show a risk of future injury that is “certainly impending.” Clapper v. Amnesty Int’l
USA, 568 U.S. 398,410 (2013); Wright v. Serv. Emps. Int’l Union Loc. 503, 48 F.4th
1112, 1118 (9th Cir. 2022); Minister v. Gates, No. CV 01-01867 CBM (AlJx), (C.D.
Cal. Sep. 19, 2001) (“A plaintiff seeking declaratory relief must show a very
significant possibility of future harm in order to have standing to bring suit.” (citing
Coral Construction Co. v. King County, 941 F.2d 910, 929 (9th Cir. 1991)). Where
injury is “too uncertain” or based on ‘“speculative assumption[s],” a plaintiff lacks
standing to obtain prospective relief. Cole v. Oroville Union High School Dist., 228
F.3d 1092, 1100 (9th Cir. 2000); Doe v. Bonta, 101 F.4th 633, 640 (9th Cir. 2024)
(“speculative ... ‘fears of hypothetical future harm’ are insufficient” for purposes of
injunctive relief).

Here, Plaintiffs allege they are “deterred from facilitating future speaking
events” on UCLA’s campus because “they cannot predict whether their events will
be subjected to last minute modifications to such things as the event venue, number
of attendees, time and other factors.” Compl. 4 183. But the only concrete example
of a future event they fear may be cancelled was a speech by Ben Shapiro. Compl.
99 16, 154. In fact, the Shapiro event took place as planned on October 21, 2024,
after the Complaint was filed. See supra at 7.

Thus, to the extent Plaintiffs’ claims for declaratory and injunctive relief are
predicated on the fear that the Shapiro event would not take place, any claim based
on that unfounded fear is now moot. See Center for Biological Diversity v. Lohn,
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511 F.3d 960, 964 (9th Cir. 2007) (request for declaratory relief is moot “where the
purported adverse effect is so remote and speculative that there [is] no tangible
prejudice to the existing interests of the parties™); Bayer v. Neiman Marcus Grp., Inc.,
861 F.3d 853, 864 (9th Cir. 2017) (requests for injunctive relief “remain[] live only
so long as there is some present harm left to enjoin”).

Moreover, the fact that the Shapiro event went ahead as planned also confirms
that Plaintiffs lack standing to seek injunctive relief. When the Complaint was filed
(before the Shapiro event was to take place), Plaintiffs’ only basis for suggesting that
they might face a future injury is that UCLA’s policies would (according to Plaintiffs)
put the Shapiro event at risk. Compl. 9 16, 154. But they did not, demonstrating
that Plaintiffs’ fear was unfounded. And to the extent Plaintiffs’ request for an
injunction is based more generally on a diffuse fear that some other, as-yet unplanned
(and unpleaded) event might be shut down, such “speculative fears” cannot support
standing for an injunction. Bonta, 101 F.4th at 640.

Indeed, Plaintiffs’ only allegations of harm are based on past conduct related
to the Spencer event. But past injuries do not suffice to demonstrate that Plaintiffs
will be harmed in the future, see Wright, 48 F.4th at 1118-19, as “past exposure to
harm is largely irrelevant when analyzing claims of standing for injunctive relief that
are predicated upon threats of future harm.” Nelson v. King Cnty., 895 F.2d 1248,
1251 (9th Cir. 1990) (emphasis added). Moreover, even Plaintiffs’ allegations about
the Spencer event are misleading and incomplete. Plaintiffs suggest that the effect
of UCLA’s decision to relocate the Spencer event resulted in the event’s cancellation.
In fact, the Spencer event took place, and was simply moved in the midst of
unprecedented security challenges on campus. See supra at 9-11. The security
concerns animating UCLA’s decision to move the Spencer event in large part
reflected last Spring’s unique circumstances, including the tension resulting from the
Royce Quad encampment and its aftermath. Braziel Decl. 4 4, 6. Plaintiffs have

made no showing that these circumstances are likely to recur, nor do they offer any
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non-speculative basis to believe they will suffer harm in the future. Their claims for

injunctive and declaratory relief should be dismissed for lack of jurisdiction.

I11. PLAINTIFFS’ CLAIM FOR PUNITIVE DAMAGES MUST BE
DISMISSED.

Finally, Plaintiffs’ claims for punitive damages must be dismissed because
Plaintiffs have not alleged that any Defendant’s conduct was “motivated by evil
motive or intent, or . . . involves reckless or callous indifference to the federally
protected rights of others™ as required to support a claim for punitive damages under
Section 1983. Smith v. Wade, 461 U.S. 30, 56 (1983).

CONCLUSION

For the foregoing reasons, the Complaint should be dismissed.

Dated: November 29, 2024 Respectfully submitted,

By: /s/ Matthew R. Cowan
MATTHEW R. COWAN
Attorney for Defendants
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