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INTRODUCTION 

Plaintiffs’ Opposition to the Defendants’ Motion to Dismiss (“Opposition”) 

misunderstands the governing legal principles.  The Opposition contends that if 

Defendants moved an event because of security concerns raised by protesters, then 

Defendants automatically violated the First Amendment.  But the analysis and 

precedent on which Plaintiffs rely applies only to traditional public forums.  Here, 

Plaintiffs concede that the Student Union where the Richard Spencer event was to 

take place is a limited public forum.  And it is black-letter law that speech in such 

forums can be subjected to restrictions to mitigate the security risk posed by 

anticipated “hecklers.”  Thus, Plaintiffs cannot state a claim by merely showing that 

UCLA moved the event based on security concerns—they must show that these 

security concerns were a pretext for substantive disagreement with Spencer’s speech.   

Plaintiffs’ Complaint contains no plausible allegation that UCLA’s decision to 

relocate the Spencer event was based on anything other than legitimate security 

concerns, which Plaintiffs themselves shared.  Their claim thus fails to state a claim 

under the First Amendment.  At minimum, Plaintiffs fail to overcome the high bar of 

qualified immunity, since they cannot cite a single precedent holding a public 

university liable under the First Amendment in similar circumstances.  For these and 

the other reasons explained in Defendants’ motion and further below, the Complaint 

should be dismissed.     

ARGUMENT 
I. PLAINTIFFS’ HECKLER’S VETO CLAIM FAILS 

Plaintiffs primarily contend that UCLA violated the First Amendment by 

“capitulat[ing] to a potential ‘shout down’ mob” and relocating the Spencer event, 

thereby “ratif[ying]” a heckler’s veto.  Opp. 11.  The legal rule on which Plaintiffs 

rely, however, applies only to claims about events held in a traditional public forum.  

Plaintiffs concede that the Student Union where they sought to hold the Spencer event 

is a limited public forum.  Opp. 11 n.1; see Mot. 12-14.  And in a limited public 
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forum, a “heckler’s veto” claim fails unless Plaintiffs can plausibly allege that 

UCLA’s security concerns were a pretext for viewpoint discrimination or otherwise 

unreasonable.  See infra at 3-6.  The Complaint supports neither conclusion. 

A. The First Amendment Imposes No Affirmative Duty To Avoid 
Burdening Speech in a Limited Public Forum Due to Legitimate 
Security Concerns  

Plaintiffs assert that UCLA had the “affirmative duty to protect the speaker by 

addressing the hecklers’ conduct,” Opp. 13, in the manner least restrictive to his 

speech, Opp. 14.  Each of Plaintiffs’ cases (Opp. 13-14), however, involves 

traditional public forums, where speech “receives heightened constitutional 

protection,” Ovadal v. City of Madison, 416 F.3d 531, 536 (7th Cir. 2005) (pedestrian 

highway overpass); see also Jones v. Bd. of Regents of Univ. of Ariz., 436 F.2d 618, 

620 (9th Cir. 1970) (campus grounds “open to the public generally”); Bible Believers 

v. Wayne Cnty., 805 F.3d 228, 242 (6th Cir. 2015) (cultural festival); Meinecke v. 

City of Seattle, 99 F.4th 514, 521 (9th Cir. 2024) (public sidewalks and park).  In 

such cases, both viewpoint and content-based restrictions are prohibited.  Meinecke, 

99 F.4th at 521; Bible Believers, 805 F.3d at 242; Santa Monica Nativity Scenes 

Comm. v. City of Santa Monica, 784 F.3d 1286, 1288 (9th Cir. 2015); Rosenbaum v. 

City & Cnty. of San Francisco, 484 F.3d 1142, 1147 (9th Cir. 2007); Cent. Fla. 

Nuclear Freeze Campaign v. Walsh, 774 F.2d 1515, 1521 (11th Cir. 1985); Forsyth 

Cnty. v. Nationalist Movement, 505 U.S. 123, 130 (1992).   

This is not a traditional-public-forum case—the Student Union is concededly 

a limited public forum.  There is thus no “affirmative duty” to deploy the least 

restrictive means to mitigate security risks caused by the content of speech.  As 

established in cases like Perry Education Association v. Perry Local Educators’ 

Association, 460 U.S. 37, 47 (1983), Cornelius v. NAACP Legal Defense and 

Educational Fund, Inc., 473 U.S. 788 (1985), Rosenberger v. Rector & Visitors of 

University of Virginia, 515 U.S. 819, 829 (1995), DiLoreto v. Downey Unified School 
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District Board of Education, 196 F.3d 958 (9th Cir. 1999), and Seattle Mideast 

Awareness Campaign v. King County, 781 F.3d 489 (9th Cir. 2015) (“SeaMAC”), 

the heckler’s veto doctrine has “no relevance” in a limited public forum unless the 

“fear of a hostile audience reaction” is a “mere pretext for suppressing expression 

because public officials oppose the speaker’s point of view.”  SeaMAC, 781 F.3d at 

502-03 (emphasis added); see also Young America’s Found. v. Napolitano, 2018 WL 

1947766, at *6 n.13 (N.D. Cal. Apr. 25, 2018) (same); Mot. 12-16. 

The only controlling limited public forum case that Plaintiffs cite is also 

consistent with that standard.  In Lamb’s Chapel v. Center Moriches Union Free 

School District, 508 U.S. 384 (1993), the Court did not adopt the “heckler’s veto” 

rule Plaintiffs advance, but simply held it was viewpoint discrimination “to permit 

school property to be used for the presentation of all views about family issues and 

child rearing except those dealing with the subject matter from a religious 

standpoint.”  Id. at 393.  As discussed below, Plaintiffs do not allege any blanket 

exclusion of specific viewpoints here, nor do they plausibly allege the security 

concerns were pretext for excluding certain viewpoints.1   

B. The Decision to Move the Spencer Event Satisfies the Applicable 
Legal Standard 

1. The Decision to Move the Spencer Event Was Not A Pretext For 
Viewpoint Discrimination 

Plaintiffs argue that UCLA’s decision to relocate the Spencer event was not 
 

1 Plaintiffs also cite two out-of-circuit decisions, both of which are distinguishable 
on their facts.  Univ. of Md. Students for Justice in Palestine v. Bd. of Regents of 
Univ. Sys. of Md., 2024 WL 4361863 (D. Md. Oct. 1, 2024) (university cancelled 
pro-Palestinian event because it was offensive and security concerns were 
pretextual); Rock for Life-UMBC v. Hrabowski, 411 F. App’x 541, 551-52 (4th Cir. 
2010) (university relocated anti-abortion display that “most likely did not” present a 
real security risk).  And insofar as these decisions apply strict scrutiny to a limited 
public forum, Univ. of Md., 2024 WL 4361863, at *10, Hrabowski, 411 F. App’x at 
553, that is not the law in the Ninth Circuit.  See supra at 2-3.   
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viewpoint neutral if it was intended to mitigate security risk from anticipated pro-

Palestinian protests.  Opp. 2, 11, 18.  But as just explained, that argument fails in the 

context of a limited public forum.  See supra at 2-3.  

Though the protesters that UCLA feared would disrupt the Spencer event may 

have been motivated by his viewpoint, that does not mean that UCLA’s decision to 

move the event because of security concerns was pretextual—since security concerns 

are a viewpoint neutral basis for restricting speech.  Moss v. U.S. Secret Serv., 572 

F.3d 962, 970 (9th Cir. 2009) (viewpoint discrimination occurs when action is taken 

“because of not merely in spite of” disagreement with a viewpoint); Cornelius, 473 

U.S. at 806.  Rather, to demonstrate that UCLA’s security concerns were 

“pretextual,” Plaintiffs must show that “fears of a hostile audience reaction [were] 

speculative and lack substance,” or that “speech on only one side of a contentious 

debate [was] suppressed.”  SeaMAC, 781 F.3d at 502-03.   

Plaintiffs themselves acknowledge that UCLA’s campus had been embroiled 

in violence related to the Israel-Palestine conflict over the preceding weeks, and that 

the Spencer event had the potential to further ignite violence.  See, e.g., Compl. ¶¶ 62-

75, 109, 126; Opp. 6.  For this reason, Plaintiffs “requested campus security for the 

event.”  Compl. ¶ 84; Opp. 6.  UCLA’s concerns cannot have been pretextual when 

they were shared by the event organizers.  Moreover, UCLA moved the event, rather 

than cancelled it.  Mot. 1-2.  Thus, far from plausibly alleging that UCLA’s security 

concerns were pretextual, both the Complaint and the Opposition confirm these 

concerns were real and substantial—indeed, Plaintiffs shared them.   

Nor does the Complaint adequately allege that UCLA suppressed speech on 

just one side of a debate.  To make that showing, the Complaint would have to include 

allegations that UCLA treated other similarly situated pro-Palestinian events in a 

different manner.  Mot. 11.  But the Complaint includes no such allegations.  Id.  For 

example, the Complaint does not (and could not) allege that UCLA permitted pro-

Palestinian figures to speak in the Student Union (or anywhere else) around the time 
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of the Spencer event.  Insofar as Plaintiffs rely on the Royce Quad encampment, that 

comparison fails because an unauthorized, forcibly-removed protest is not similarly 

situated to an authorized speaker event that was relocated because of security 

concerns.  Id.  If anything, the fact that UCLA authorized a pro-Israeli counterprotest 

to the Encampment defeats Plaintiffs’ viewpoint-discrimination claim.  Mot. 6.     

Lacking any real comparators, Plaintiffs assert that if Spencer had “switch[ed] 

sides” and suddenly taken up an anti-Israel point of view, “there would have been no 

shout-down mob” and the event would have proceeded without disruption.  Opp. 20.  

But that is “mere speculation,” which “[e]ven on a motion to dismiss, [a court is] not 

required to credit.”  UPMC Pinnacle v. Shapiro, 377 F. Supp. 3d 449, 455 (M.D. Pa. 

2019); Sprewell v. Golden State Warriors, 266 F.3d 979, 988-89 (9th Cir. 2001).  And 

regardless, even if pro-Palestinian events were less likely than pro-Israel events to 

present security risks on the UCLA campus, that would not preclude UCLA from 

addressing real security risks associated with pro-Israel events.  A facially neutral 

policy can have a predictably differential impact on individuals with different 

viewpoints without itself constituting viewpoint discrimination.  See, e.g., Christian 

Legal Soc’y Chapter of the Univ. of Cal. v. Martinez, 561 U.S. 661, 695-96 (2010).   

As support for their contrary position, Plaintiffs point to SeaMAC, which they 

claim held that “the only time restricting speech due to potential audience hostility” 

is permitted is when “the government simultaneously restricts all sides from 

speaking.”  Opp. 20-21 n.5.  Nonsense.  In SeaMAC, the Ninth Circuit affirmed a 

decision to prohibit advertisements regarding the Israel-Palestine conflict on city 

buses based on “real and substantial” fears such advertisements would compromise 

passenger  safety.  781 F.3d at 503.  When assessing whether the security rationale 

was pretextual, the Ninth Circuit observed that the fact that the county had banned 

speech from both sides of the debate supported the conclusion that the “County’s 

asserted fear of disruption was not used as a mere pretext for” viewpoint 

discrimination.  Id.  But nothing in the opinion suggests that the government can only 
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address the security risks presented by a speaker on one side of a debate if it imposes 

an identical burden on a speaker on the other side.  And for good reason.  That rule 

would make the government’s ability to ensure the proper function of a limited public 

forum contingent on the conduct of independent third-parties, which is not the law.  

See, e.g., Napolitano, 2018 WL 1947766, at *7-8 (no viewpoint discrimination where 

university officials voiced “a not unfounded concern for safety” in connection with 

Ben Shapiro event at UC Berkeley); Univ. of Vt. Students v. Univ. of Vt. State Agric. 

Coll., 2024 WL 5193383, at *7-8 (D. Vt. Dec. 20, 2024), appeal docketed, No. 25-

196 (2d Cir. Jan. 27, 2025) (plaintiffs failed to plead that enforcement of facially 

neutral policy was pretext for viewpoint discrimination against pro-Palestinian 

speakers despite allegation that “University failed to take action against 

demonstrators who supported Israeli policies”); Startzell v. City of Philadelphia, 533 

F.3d 183, 200 (3d Cir. 2008) (rejecting heckler’s veto challenge where police moved 

speakers because they had attracted a crowd that was blocking access to vendors, not 

because of any message or viewpoint). 

2. The Decision to Move the Spencer Event Was Reasonable 
Because Plaintiffs proceed under the wrong legal standard, they largely ignore 

the second prong of the test that applies to limited public forums—viz., that 

restrictions on speech be reasonable in light of the forum’s purpose.  This is not a 

“least restrictive means test.”  SeaMAC, 781 F.3d at 501.  UCLA’s decision need not 

have been the “most reasonable or the only reasonable” option.  Cornelius, 473 U.S. 

at 808.  The decision could also permissibly take into account the “special 

characteristics of the school environment,” Martinez, 561 U.S. at 685-86, such as the 

importance of “protecting” students’ “educational experience,” Bowman v. White, 

444 F.3d 967, 980 (8th Cir. 2006).  The decision pursuant to Policy 862 to relocate 

the Spencer event easily clears this threshold.  See Mot. 14-16. 

To the extent Plaintiffs engage at all with the reasonableness of the decision to 

relocate the event, they principally contend that it “was simply not true that moving 
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the event to the computer science building annex would have increased security in 

any appreciable way.”  Opp. 9.  That conclusory statement should be rejected 

outright.  Sprewell, 266 F.3d at 988-89.  Plaintiffs also claim that UCLA had enough 

time to arrange for the event to proceed safely in their preferred venue.  Opp. 8.  The 

Complaint itself, however, describes a highly volatile security situation on campus 

leading up to the Spencer event.  Mot. 5-7.  Given these events, it would have been 

unreasonable for UCLA not to re-assess the security risks presented by the event on 

the day it was to occur.  For the same reason, it is unsurprising that UCLA’s risk 

assessment evolved between when UCLA first confirmed the event (April 16)—

before the Royce Quad Encampment and subsequent violence—and the day of the 

event (May 15).          

II. PLAINTIFFS’ VIEWPOINT DISCRIMINATION CLAIM FAILS 

In addition to their heckler’s veto claim, Plaintiffs claim that UCLA 

“independently” violated the First Amendment because its decision to move the 

Spencer event was motivated by “anti-conservative and anti-Israel animus.”  Opp. 23 

(citing Compl. ¶ 119).  That theory fails because Plaintiffs have not plausibly alleged 

that UCLA’s decision to relocate the Spencer event was due to disagreement with 

Spencer’s viewpoint rather than legitimate security concerns.  See supra at 3-6. 

III. QUALIFIED IMMUNITY FORECLOSES PLAINTIFFS’ 
CLAIM FOR DAMAGES BASED ON THE SPENCER EVENT 

For the reasons explained above, and as Plaintiffs concede, Defendants would 

have reasonably understood UCLA’s campus to be a limited public forum where 

safety-based restrictions on speech are permitted.  Mot. at 17; supra at 1-3.  Thus, 

even if Plaintiffs could state a First Amendment claim—and they cannot—their 

request for damages must be dismissed because Defendants are entitled to qualified 

immunity.  Mot. 16-17.  At minimum, it was not “clearly established” that relocating 

the Spencer event based on security concerns violated the First Amendment.  See 

Hopson v. Alexander, 71 F.4th 692, 697 (9th Cir. 2023).  Plaintiffs contend there is 
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“[c]aselaw going back at least fifty years ... [establishing] that UCLA had a duty to 

take reasonable action to protect Robert Spencer from potential hecklers before 

burdening his speech.”  Opp. 26.  But as explained above, those cases are inapposite 

because they concern speech in traditional public forums.  See supra at 1-3.  Plaintiffs 

cite no case holding that a public university violated the First Amendment by moving 

an event based on security concerns in a limited public forum—the circumstances at 

issue here.   

IV. THE CLAIMS AGAINST ALL DEFENDANTS EXCEPT 
BRAZIEL MUST BE DISMISSED BECAUSE THEY RELY ON 
IMPROPER GROUP PLEADING 

The Complaint alleges that just one of the named Defendants—Braziel—was 

involved in the decision to relocate the Spencer event, which is the sole action that 

Plaintiffs claim violated the First Amendment.  Accordingly, the claims against all 

other Defendants should be dismissed.  Mot. 17-18.   

Plaintiffs claim the Complaint identifies specific actions taken by Cohn, who 

initially approved the Spencer event, and Rush, who allegedly instructed Plaintiffs to 

stop promoting the event by projecting an image on the side of a building.  Opp. 27-

28.  Those actions, however, have nothing to do with the decision to move the 

event—the actual basis for Plaintiffs’ claims.  And Plaintiffs offer no cogent 

explanation as to how the Complaint adequately states claims against any of the other 

Defendants.  Alleging that a group of individuals “participated in” unspecified 

decisions does not satisfy Rule 8, let alone the § 1983 requirement that a plaintiff 

“plead that each Government-official defendant, through the official’s own 

individual actions, has violated the Constitution.”  Ashcroft v. Iqbal, 556 U.S. 662, 

676 (2009).   

V. PLAINTIFFS’ FACIAL CHALLENGE TO POLICY 862 FAILS, 
AND THEY LACK STANDING TO ENJOIN THAT POLICY IN 
ANY EVENT  

Plaintiffs’ forward-looking facial challenge to Policy 862 also fails for 

numerous reasons.  
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First, to prevail on a facial challenge, Plaintiffs must demonstrate that “no set 

of circumstances exists under which [a policy] would be valid.”  United States v. 

Salerno, 481 U.S. 739, 745 (1987); see also S. Or. Barter Fair v. Jackson Cnty., 372 

F.3d 1128, 1140 (9th Cir. 2004).  Plaintiffs cannot make that showing where the 

policy was constitutionally applied to the specific facts they allege.  See supra at 1-

7.   

Second, though the First Amendment requires content-based policies 

regulating speech in limited public forums to constrain administrative discretion, 

Policy 862 provides far more guidance than the Constitution requires.  Under 

controlling Ninth Circuit precedent, policies regulating speech in limited public 

forums like the UCLA Student Union need only be “definite and objective.”  

SeaMAC, 781 F.3d at 499.  Policy 862’s direction to administrators to determine 

whether an event is “likely to significantly affect campus safety and security”—based 

on the consideration of numerous specific criteria—easily clears this standard, and is 

in fact substantially more definite than the policy upheld in SeaMAC.  See Mot. 15, 

19.  Rather than responding to that point or the applicable law, the Opposition invokes 

a significantly higher standard set forth in Forsyth, 505 U.S. 123, a facial challenge 

to a parade licensing scheme that imposed a prior restraint on speech in a traditional 

public forum.  As explained above, decisions analyzing the government’s ability to 

restrict speech based on security concerns in traditional public forums—where the 

heckler’s veto doctrine applies—are irrelevant to this case.  Plaintiffs also argue they 

have demonstrated that Policy 862 is facially deficient because it granted UCLA 

officials the discretion to first conclude that security conditions permitted the Spencer 

event to take place in the Student Union and then to reach a different conclusion on 

the day of the event.  But it is implausible to infer that Policy 862 lacked “definite 

and objective” criteria from the fact that UCLA officials reached two different 

conclusions about the security risks presented by the Spencer event at two different 

points in time, especially when—as the Complaint itself recognizes—the campus 

Case 2:24-cv-08507-ODW-AGR     Document 57     Filed 02/24/25     Page 14 of 16   Page ID
#:422



 

 10 DEFS.’ REPLY ISO MOT. TO DISMISS 
CASE NO. 2:24-CV-8507-ODW-AGR 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
 

faced dynamic security challenges. 

Finally, Plaintiffs lack standing to obtain forward looking relief because they 

cannot show they face a risk of “certainly impending” future injury.  See Clapper v. 

Amnesty Int’l USA, 568 U.S. 398, 410 (2013).  To satisfy this Article III requirement, 

the Complaint alleges that Plaintiffs feared they would not be permitted to host an 

event with conservative commentator, Ben Shapiro.  Compl. ¶ 183.  That event, 

however, proceeded without incident.  Mot. 20-22.2  Nevertheless, Plaintiffs assert 

that forward-looking relief is necessary to ensure that “significant shout-down 

mob[s]” do not prevent them from hosting future events on UCLA’s campus.  Opp. 

29.  That kind of speculation is insufficient as a matter of law.  See, e.g., Doe v. Bonta, 

101 F.4th 633, 640 (9th Cir. 2024).  Moreover, additional events on campus since 

Defendants’ motion was filed in November 2024 confirm that Plaintiffs’ fears are 

unfounded.  On January 28, 2025, Plaintiffs successfully hosted a speaker event 

featuring former Attorney General Jeff Sessions, which like the Shapiro event, 

occurred without incident.3  Plaintiffs’ claims for forward-looking injunctive and 

declaratory relief should be dismissed for lack of jurisdiction.        

CONCLUSION 

For the foregoing reasons and those stated in UCLA’s motion, the Complaint 

should be dismissed. 

 
2 Plaintiffs argue that UCLA delayed final approval of the event and subjected 
Plaintiffs to “needless paperwork, e-mail exchanges, and zoom calls.”  Opp. 29.  
None of this changes the undisputed fact that the event took place, as scheduled. 
3 Alexandra Crosnoe & Saikrishna Reedy, Former Attorney General Jeff Sessions 
Speaks at UCLA School of Law Panel, Daily Bruin (Feb. 4, 2025), 
https://dailybruin.com/2025/02/04/former-attorney-general-jeff-sessions-speaks-at-
ucla-school-of-law-panel.  

Case 2:24-cv-08507-ODW-AGR     Document 57     Filed 02/24/25     Page 15 of 16   Page ID
#:423



 

 11 DEFS.’ REPLY ISO MOT. TO DISMISS 
CASE NO. 2:24-CV-8507-ODW-AGR 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
 

Dated:  February 24, 2025 Respectfully submitted, 

By:        /s/ Matthew R. Cowan 
MATTHEW R. COWAN 
Attorney for Defendants 
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