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JURISDICTIONAL STATEMENT

Appellants argued below that the Corporate Transparency Act (“CTA”), 31
U.S.C. § 5336, et seq., exceeded Congress’ authority under the U.S. Constitution’s
Commerce Clause and the Necessary and Proper Clause. They also argued the
CTA violated the First, Fourth, Fifth, Eighth, and Ninth Amendments to the
Constitution. Appellants thus moved for a preliminary injunction pursuant to 28
U.S.C. §§ 2201, 2202, and Rule 65(a) of the Federal Rules of Civil Procedure.
ECF No. 3.

The district court had subject matter jurisdiction because Appellants
challenged the constitutional validity of a federal statute. 28 U.S.C. § 1331. This
Court possesses jurisdiction to review “interlocutory orders of the district courts of

the United States” “refusing . . . injunctions.” 28 U.S.C. § 1292(a)(1).
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QUESTION PRESENTED
Whether the trial court properly denied the Appellants’ request to enjoin the
Corporate Transparency Act, when they are likely to succeed on the merits of their
constitutional claims, and they face irreparable injury without an injunction.
STATUTORY AND REGULATORY AUTHORITY
All relevant constitutional, statutory, and regulatory authorities appear in the

addendum to this brief.
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STATEMENT OF THE FACTS AND PROCEDURAL HISTORY
I. The Corporate Transparency Act
On January 1, 2021, Congress enacted the CTA, 31 U.S.C. § 5336. The
CTA mandated that any “reporting company,” file with the Financial Crimes
Enforcement Network (FinCEN) reports of all its “beneficial ownership
information.” 31 U.S.C. § 5336(b)(1)(A).
A “reporting company” is “a corporation, limited liability company, or other

99 ¢¢

similar entity that is” “created by the filing of a document with a secretary of state
or a similar office under the law of a State or Indian Tribe;” or “formed under the
law of a foreign country and registered to do business in the United States by the
filing of a document with a secretary of state or a similar office under the laws of a
State or Indian Tribe.” Id. at § 5336(a)(11). The CTA exempts large companies
(those employing more than 20 people and generating more than $5,000,000 per
year in gross revenue), all publicly traded companies, and essentially all businesses
involved in finance. See id. at § (a)(11)(B). A non-profit is exempt only if it has an
active exemption under section 501(c) of the Internal Revenue Code or if it is a
“political organization (as defined in section 527(e)(1) of such Code) that is
exempt from tax under section 527(a) of such Code.” Id. at § (a)(11)(B)(xix).

Both pre-existing and newly formed entities are required to identify each

“beneficial owner” of the entity, by providing the “full legal name,” “date of

11
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birth,” and current address of every natural person who “directly or indirectly,
through any contract, arrangement, understanding, relationship, or otherwise—(1)
exercises substantial control over the entity; or (ii) owns or controls not less than
25 percent of the ownership interests of the entity[.]” Id. at §§ (a)(3), (b)(1). Each
beneficial owner must provide a non-expired photo identification to FinCEN to
prove their identity. /d. at § (a)(1). Entities must update this information as it
changes. Id. at § (b)(1)(D). Failures to file reports or updates can be criminally
enforced. Id. at § (h)(3).

FinCEN must disclose this information when requested by “a Federal
agency engaged in national security, intelligence, or law enforcement activity, for
use in furtherance of such activity” or “from a State, local, or Tribal law
enforcement agency,” if authorized by a court. Id. at § (c)(2)(B). The CTA also
delegates to the Secretary of Treasury the discretion to authorize additional
disclosures “to financial institutions and regulatory agencies.” Id. at § (c)(2)(C).

Significant evidence exists that the CTA was partially intended to compel
disclosures of the identities of political donors. The original version of the Act was
introduced in 2017, and its co-sponsor Senator Sheldon Whitehouse shared his
goals. In a speech Senator Whitehouse gave on the Senate floor in 2017, he
explained that a beneficial ownership reporting regime would provide a means of

stopping what he saw as the “unprecedented dark money [that] flow into our

12



Case: 24-6979, 11/22/2024, DktEntry: 11.1, Page 13 of 60

elections from anonymous dark money organizations, groups that we allow to hide
the identities of their big donors,” such as “American dark money emperors, like
the Koch brothers.” Congressional Record, Vol. 163, No. 101 at S3469 (Senate,
June 14, 2017). By tracking “the actual owners of companies” law enforcement
could stop entities from “funneling money into our elections through faceless shell

b

companies,” and allow the government to determine ‘“the identities behind big
political spending.” Id. Since the Act was passed, it has even been hailed by
commentators because it “can shine light on dark money in U.S. elections.” Devon
Himelman, How the Corporate Transparency Act Can Shine Light on Dark Money

U.S. Elections, Global Anticorruption Blog (April 15, 2022) available at

https://globalanticorruptionblog.com/2022/04/15/how-the-corporate-transparency-

act-can-shine-light-on-dark-money-in-u-s-elections/.

FinCEN issued regulations implementing the CTA. See 31 C.F.R §
1010.380. Every non-exempt corporate entity in the United States must register its
beneficial ownership information with FInCEN prior to January 1, 2025. See id. at
§ (a)(1). Once filed, reports must be updated within 30 days for any change in
reported information. Id. at § (a)(2). FinCEN rejected the argument that the
exemption for tax-exempt entities should extend to “entities that had applied to the
IRS for tax-exempt status but were still awaiting a determination” or other

“nonprofits ... that did not qualify for tax-exempt status under section 501(c).”

13
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Beneficial Ownership Information Reporting Requirements, 87 Fed. Reg. 59498,
59542 (Sept. 30, 2022) (Reporting Rule). Instead, FinCEN pointed to “concerns
raised about potential exploitation of this exemption as well as the following
exemption for entities assisting tax-exempt entities.” Id. at 59542-43.

I1. The Plaintiff-Appellants

Appellants are each beneficial owners of small reporting companies. ER-4,
8, 12, 16, 19, 24, 30. Each will incur costs associated with compiling and
reviewing records, including costs for legal services. ER-4, 9, 13, 16, 21, 27, 32.
Under Oregon’s laws, Appellants need not disclose their, or anyone else’s,
beneficial ownership status. See ER-4, 8, 13, 25, 30.

Lindsay Berschauer owns Leona Consulting Co. and is an elected county
commissioner in Oregon. ER-24—25. Her business is a political consultancy
offering “digital branding” and “marketing” services for clients including those
“that are candidates running for public office; political action committees seeking
to support or oppose public policy outcomes and elections of candidates;
individuals who want to affect political speech and messaging on behalf of
themselves or others with whom they associate; and grass roots organizations
whose efforts are wholly comprised of support or opposition for public policy
outcomes and elections of candidates to public office.” ER-24. The company only

does business with individuals that share Berschauer’s political beliefs. ER-24.
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Given the company’s structure, it has numerous beneficial owners who must be
disclosed under the CTA because of their non-public political associations. ER-
24-26.

Berschauer’s clients realistically fear retaliation because of their political
associations with Leona Consulting if their identities are revealed. ER-25-27. In
fact, one of Leona Consulting’s former political clients (who also served as counsel
below), faced a complaint with the state bar filed by Bershauer’s opponent in an
election. ER-26. The complaint cited the political association between Leona
Consulting and the former client and this litigation as a purported, but plainly
meritless, basis for attorney discipline. ER-26. Bershauer fears that other clients
who are not otherwise known will face similar kinds of retaliation should their
association with Leona Consulting become public. ER-25-27.

Michael Firestone is married to Lindsay Berschauer. ER-30. He owns
Firestone Ag Enterprises Co. ER-30. He also owns Firestone Processing Co
jointly with Berschauer. ER-30. Both companies operate solely in Oregon within
the agricultural sector. ER-30.

Lisa Ledson owns Nursewise Delegations, LLC. ER-12. This small
business “provides nursing delegation services to patients and their care
providers.” ER-12. In general, this business instructs others about medical

treatment regimens that may concern the use of prescribed drugs or medical
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devices. ER-12. In some cases, this advice can include “proper education and use
of prescribed pharmaceuticals, including the use of medical cannabis; durable
medical goods,” and items considered illegal drug paraphernalia federally that are
legal in Oregon. Er-12. Because of Nursewise’s size and structure, Ledson is
concerned that she will need to disclose information about one or more of her
clients pursuant to the CTA. ER-13-14.

Thomas Reilly owns Same Day Auto Service. ER-8. He is also the
president of the Oregon Small Business Association, a 501(c)(4) entity with a
political action committee that supports political candidates and causes that align
with his beliefs. ER-8.

Katerina Eyre owns a small accounting business that operates wholly within
Oregon. ER-19. Given that she is a Certified Public Accountant, she is subject to
criminal background checks and “self-reporting of any violations of federal, state,
or local laws[.]” ER-19. Eyre has particularly complex compliance obligations
because some of her work requires filing BOI reports on behalf of her clients, often
concerning unclear and complex aspects of ownership and control. See ER-20-21.

Tayler Hayward owns a small jewelry company. ER-16. And Gerald Earl
Cummings i1s a beneficial owner of two, unnamed non-party companies that
operate wholly within Oregon. ER-4.

III. Procedural History

16
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Appellants filed a Complaint seeking declaratory and injunctive relief on June
27, 2024. ECF No. 1. That same day, they moved for an emergency temporary
restraining order and preliminary injunction. ECF No. 3. The district court denied
the TRO without prejudice. ECF No. 10. Appellees responded to the motion for
preliminary injunction on August 16. ECF No. 13. Appellants replied on August
30. ECF No. 16.

The district court held oral argument on September 9, and, in a written opinion,
denied the appellants’ motion for preliminary injunction on September 20. ECF
No.’s 17-18. On November 18, 2024, Appellants filed a notice of interlocutory
appeal as well as a motion for injunction pending appeal with the district court.
See ECF No.’s 19-20. At the time of this filing, the motion for injunction remains
pending with the district court. Undersigned counsel began representing Appellants

in this matter on November 18.!

' When reviewing the denial of a preliminarg injunction, courts of Ia?)peals often
address factual issues that were not resolved by a district court. See Kos Pharms.,
Inc. v. Andrx Corp., 369 F.3d 700, 712 (3d Cir. 2004) (even after finding error,
appellate court will “first look to see whether the record provides a sufficient basis
to ascertain the legal and factual grounds for the grant or denial of the injunction”)
(citation omitted). Indeed, because of the inherent need for quick review, a court
of appeals “will review the findings and conclusions of the district court and the
factual assertions and contentions of the parties in light of the controlling legal
principles to see whether the facts and law compel a particular result,” and if so,
grant or deny relief. /d. (emphasis added). Appellants furnished the district court
with supplemental declarations concerning their motion for appellate relief. ECF
No.’s 21-27. Those declarations are now properly part of the record on appeal,
le;v??g thc7)111 h the district court did not address them. See Kos Pharms., Inc., 369
Jd at .

17
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SUMMARY OF THE ARGUMENT
Appellants, who are seven small business owners, are entitled to a
preliminary injunction against enforcement of the CTA and the reporting rule, and
the district court abused its discretion when it denied Appellants this relief.
Unless enjoined, Appellants, along with at least 32.6 million other

businesses, will face an impermissible dilemma on January 1, 2025. That is the

deadline for compliance with the CTA’s requirement that nearly all business
entities in the country file invasive reports about their associations and private
financial information with the U.S. Department of Treasury. More importantly,
that date also is when the failure to file any such report triggers criminal liability,
and daily civil fines.

The CTA should have been enjoined by the district court:

I. First, the CTA, and its implementing regulations, are likely
unconstitutional for three reasons. First, the federal government lacks the power to
regulate entities organized under state law merely because they have registered
with their home state. Congress has no enumerated power to control such local
activities that have always been regulated exclusively by the states. Second, the
Act restricts associational rights protected by the First Amendment, because it
forces entities to disclose the identities of individuals associated with the entity’s

expressive activities. Finally, the Act violates the Fourth Amendment because it

18

































































































































