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ARGUMENT 

This Court should reverse and direct the district court to issue a preliminary 

injunction postponing the Corporate Transparency Act’s reporting mandate.  The 

CTA, a novel federal mandate for entities of all types, is likely unconstitutional.  Its 

novelty and staggering reach reveal how it has exceeded the federal government’s 

limited powers over commerce and invaded protected First and Fourth Amendment 

interests.   

 Plaintiffs are individuals required to comply with the CTA’s mandates, and 

they face irreparable injuries.  No question exists as to the proper balance of equities.  

A court in equity must protect the public’s interest in the legal process by preserving 

the status quo while claims can be meaningfully heard.  And rather than force 

Plaintiffs to comply with an invalid law, this Court should postpone its 

effectiveness.1   

 
1 FinCEN has announced it would delay the CTA’s enforcement pending regulatory 
action.  See FinCEN Notice, FinCEN Not Issuing Fines or Penalties in Connection 
with Beneficial Ownership Information Reporting Deadlines (Feb. 27, 2025), 
https://www.fincen.gov/news/news-releases/fincen-not-issuing-fines-or-penalties-
connection-beneficial-ownership.  But this does not clarify whether the mandate is 
in effect, nor does it commit the agency to anything.   
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I. PLAINTIFFS HAVE A SUBSTANTIAL LIKELIHOOD OF 
SUCCESS ON THE MERITS. 

Plaintiffs have demonstrated a substantial likelihood of success on the merits.  

Multiple courts have held that the CTA2 is likely unconstitutional.  See Tex. Top Cop 

Shop v. Garland, No. 4:24-CV-478, at *4 (E.D. Tex. Dec. 3, 2024) (order granting 

preliminary injunction); Nat’l Small Bus. United v. Yellen, 721 F. Supp. 3d 1260, 

1289 (N.D. Al. Mar. 1, 2024); Smith v. United States Dep’t of the Treasury, No. 6:24-

cv-336, 2025 U.S. Dist. LEXIS 2321, at *39 (E.D. Tex. Jan. 7, 2025); Tex. Top Cop 

Shop v. Bondi, No. 24-40792 (5th Cir. Dec. 26, 2024) (order reinstating the district 

court’s preliminary injunction).  This Court may thus find that the district court erred 

denying Plaintiffs a preliminary injunction.  See California v. Azar, 911 F.3d 558, 

575 (9th Cir. 2018) (“Likelihood of success on the merits is the most important 

factor.”).  After all, equity deals in “likelihood” not certainty.  See id.  Multiple courts 

have therefore correctly held the risk is too great, and the CTA’s legal foundation too 

flimsy.  See Tex. Top Cop Shop, No. 4:24-CV-478, at *4; Nat’l Small Bus. United, 

721 F. Supp. 3d at 1289; Smith, No. 6:24-cv-336, at *39; Tex. Top Cop Shop, No. 24-

40792.  This Court should join them and direct the district court to enter a 

preliminary injunction.    

  

 
2 The text of the relevant provisions appears in the addendum to Plaintiffs’ opening 
brief.  
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a. The government fails to prove that Plaintiffs are unlikely to succeed 
in their Commerce Clause challenge. 

The CTA likely exceeds Congress’ authority under the Commerce Clause, 

because it attempts to regulate an entity’s status instead of its activities.  See Tex. Top 

Cop Shop, No. 4:24-CV-478, at *4; Nat’l Small Bus. United, 721 F. Supp. 3d at 1289; 

Smith, No. 6:24-cv-336, at *39; Tex. Top Cop Shop, No. 24-40792.  The government 

does not prove otherwise.  Because Plaintiffs need only prove a substantial 

likelihood of success on one merits’ argument, the district court erred when it denied 

them a preliminary injunction.  See Juanita’s Foods v. Dominguez Fam. Enter., Inc., 

CV 22-6049 PA, 2022 U.S. Dist. LEXIS 235840, at *11 (C.D. Cal. Oct. 17, 2022). 

Initially, the government identifies the incorrect standard of review for 

Plaintiffs’ enumerated powers claims, suggesting that Plaintiffs “cannot succeed on 

a facial challenge unless” they establish that “no set of circumstances exists under 

which the law would be valid.”  (Resp. at 23.)  The CTA’s defect is that it does not 

regulate any activity.  And that’s true as to every application of the statute.  That 

Congress could regulate activities of some entities subject to the CTA is irrelevant.   

Even laws that may regulate economic activity are not evaluated under the 

government’s standard.  The Supreme Court has effectively eliminated “as applied” 

challenges for enumerated powers claims, instead considering them analogous to 

overbreadth challenges.  See Michael E. Rosman, Facial Challenges and the 

Commerce Clause: Rethinking Lopez and Morrison, 4 Faulkner L. Rev. 1, 29 (2012).  
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In Wickard v. Filburn, “the Court famously upheld a federal penalty imposed on a 

farmer for growing wheat for consumption on his own farm.”  NFIB v. Sebelius, 567 

U.S. 519, 552 (2012).  “The Court rejected the farmer’s argument that growing wheat 

for home consumption was beyond the reach of the commerce power” because “the 

farmer’s decision to grow wheat for his own use allowed him to avoid purchasing 

wheat in the market,” and “when considered in the aggregate along with similar 

decisions of others, [it] would have had a substantial effect on the interstate market 

for wheat.  Id.  Thus, when courts determine whether Congress exceeded its 

enumerated power, they evaluate the entire “class of activity,” and one individual’s 

activity is irrelevant.  It follows that those engaged in commerce are free to show the 

entire class regulation is unconstitutional.  

On the merits, the government’s “authority and propensity to engage in 

commerce” theory has already been rejected by the Supreme Court.  The government 

argues, (at 22-23), that the CTA regulates the “economic activity” of “anonymous 

ownership and operation of businesses.”  But the CTA neither regulates nor prohibits 

any transaction.  And it does not require that anyone “operate” a business.  The CTA 

merely defines a class of “reporting companies,” 31 U.S.C. § 5336(a)(11), and 

requires them, based on their existence, to file.  Id. § 5336(b)(1)(A).  By claiming 

the CTA regulates the “ownership and operation of businesses,” the government adds 

a jurisdictional limit the CTA lacks.    
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Rather than answer this claim directly, the government equates activity with 

the mere “authority and propensity to engage in commerce.”  See (Resp. at 26) 

(emphasis added).  But as Plaintiffs argued in their opening brief, (at 26-27), one of 

the CTA’s defects is that it regulates entities based on the alleged harm of their 

inactivity.  See NFIB, 567 U.S. at 552 (rejecting that Congress may “justify federal 

regulation by pointing to the effect of inaction on commerce.”)   

The government responds that NFIB’s reference to “inaction” is not the same 

as the CTA’s regulation of “a class of entities” with the “authority and propensity to 

engage in commerce” in the future. (Resp. at 26.). But entities’ ability engage in 

commerce is irrelevant, as Congress lacks the power to regulate future activity.  See 

NFIB, 567 U.S. at 557.  Further, that some entities engage in commerce cannot save 

the CTA, as it applies to entities that do not. See 31 U.S.C. 5336(a)(11)(A)(i).  

Similarly, the government’s claim, (at 24), that the CTA mandates reporting “on an 

ongoing basis” is insufficient to render the CTA constitutional.  Filing a mandatory 

report with FinCEN isn’t an act of “commerce,” and even if it was, the government 

can’t force people to act in commerce.  See NFIB, 567 U.S. at 557.  The CTA applies 

whenever an entity was created under local law.  See 31 U.S.C. 5336(a)(11)(A)(i).  

And it applies regardless of whether the entities engage in commerce based on the 

alleged effect of those entities’ inactivity in the future.  That is impermissible.  See 

NFIB, 567 U.S. at 552. 
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The government also says, (at 23), that Congress’ findings about the CTA’s 

effect on interstate commerce “underscor[es] the CTA’s constitutionality.”  But 

Congress made more findings to support the Affordable Care Act’s mandate.  42 

U.S.C. § 18091.  And even if those findings are correct, it is irrelevant that inactivity 

may affect interstate commerce, as inactivity is not regulable as commerce.  See 

NFIB 567 U.S. at 552. 

Similarly, NFIB dispenses of the government’s claim that the CTA is 

constitutional as an “essential part of a larger regulation of economic activity.”  

(Resp. at 23.).  Congress may “regulate purely intrastate activity that is not itself 

‘commercial’” where failure to do so would “undercut the regulation of the interstate 

market in that commodity.”  Gonzales v. Raich, 545 U.S. 1, 18 (2005).  But that logic 

does not extend to regulating inactivity.  See NFIB, 567 U.S. at 560.   

The government’s appeal to Raich also fails on its own terms.  Unlike 

prohibiting home growing of marijuana, which facilitated the interstate-commerce 

ban in Raich, the CTA is not essential to any direct regulation of interstate commerce.  

FinCEN delayed implementing the reporting requirement for years, which 

contradicts the government’s claim that the lack of a reporting mandate “frustrate[s]” 

regulation of any “interstate market[.]”  See Raich, 545 U.S. at 18-19.  Indeed, the 

government cannot explain why the reporting requirement is integral to any 

provision of the Anti-Money Laundering Act.  That’s because the Act is not an 
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integrated whole but an omnibus that pulled together disparate proposals.  See 

generally CRS Report R47255, at 1 (“AMLA spans 59 provisions.”)   

The government, (at 24), also argues that Plaintiffs’ argument rests on the 

assumption that the CTA addresses the act of registration under state law and “not 

any economic activity.”  But even if the CTA does not regulate registration itself, it 

does not follow the CTA regulates activity.  The CTA applies at the time of 

registration, regardless of whether those entities engage in activity.  31 U.S.C. 

5336(a)(11)(A)(i).   

The government also says that “plaintiffs” illustrate that the CTA “regulates 

commercial activity.”  That the CTA may capture some entities, like Plaintiffs, 

arguably engaged in commerce does not render the CTA constitutional.  See United 

States v. Lopez, 514 U.S. 549 (1995);  Aziz Z. Huq, Standing for the Structural 

Constitution, 99 Va. L. Rev. 1435, 1456 (Nov. 2013) (“[B]oth Lopez and Morrison, 

yielded facial invalidations of the statutes being challenged.  In neither case did the 

Court even entertain the possibility of disaggregating the challenged provision into 

valid rules and invalid rules.”).  Plaintiffs’ activities do not preclude them from 

challenging the relevant class of regulation.  Likewise, the government’s claim that 

Plaintiffs “ignore” other portions of the CTA that apply to entities engaged in 

interstate commerce falls flat.  The government misunderstands the standard of 

review.   
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The government next suggests that Plaintiffs erred by suggesting that 

“corporations have always been regulated exclusively by the states and that 

Congress therefore has no enumerated power to implement corporate reporting 

requirements.”  (Resp. at 27.). The government misconstrues Plaintiffs’ argument.  

Plaintiffs argued that Congress “lacks the power to regulate entities organized under 

state law merely because they have registered with their home state.” (Op. Br. at 18.) 

That the States regulate corporate registration is obvious. CTS Corp. v. Dynamics 

Corp. of Am., 481 U.S. 69, 89-90 (1987) (“Every State in this country has enacted 

laws regulating corporate governance,” but federal power reaches only 

“transactions” that implicate constitutionally enumerated federal interests).  For the 

Commerce Clause to reach registration, incorporation itself must constitute 

economic activity. It is not.  And finding otherwise would federalize numerous 

activities reserved for the states.  

Finally, the government argues that “the CTA continues a long congressional 

practice of regulating corporations and other entities established under state law.”  

(Resp. at 28.)  In its examples, (at 28), the government identifies statutes that each, 

unlike the CTA, regulate specific transactions.  Moreover, these statutes often 

possess jurisdictional hooks.  The CTA’s lack of applicability to a transaction or a 

jurisdictional limitation are the key differences between the CTA and permissible 

federal corporate regulation.  Thus, the government’s examples merely prove that 
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the CTA is an expansion of Congress’ authority under the Commerce Clause.  The 

CTA exceeds Congress’ authority to regulate interstate commerce.   

b. The Necessary and Proper Clause does not save the CTA. 

The Necessary and Proper Clause does not authorize the CTA.  The 

government first suggests that the Necessary and Proper Clause, in conjunction with 

the Taxing Clause, authorizes the CTA.  (Resp. at 29.)  It cites Congress’ finding that 

“the lack of ownership information” “facilitate[s] . . . serious tax fraud” and that the 

CTA would be “highly useful” in detecting “tax fraud.”  (Resp. at 29.)  But the 

government fails to identify any tax to which the CTA connects.  Nor does the 

government cite a case upholding a regulatory measure under these clauses where 

the statute does not generate revenue.  “The CTA is not derivative of the taxing power 

simply because the Government points to some potential tax purpose the CTA might 

serve someday.”  Tex. Top Cop Shop, Inc., 2024 U.S. Dist. LEXIS 218294, at *106.     

The government next identifies Congress’ implied foreign affairs power, 

saying “the Supreme Court has explained that, ‘Congress has broad power under the 

Necessary and Proper Clause to enact legislation for the regulation of foreign affairs’ 

. . . as well as national-security policy[.]”  (Resp. at 30.)  But the “powers of external 

sovereignty” are truly international, including the power “to declare and wage war, 

to conclude peace, to make treaties, [and] to maintain diplomatic relations with other 
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sovereignties.”  United States v. Curtiss-Wright Exp. Corp., 299 U.S. 304, 316, 318 

(1936).    

The Supreme Court has also made clear that the foreign affairs power does 

not enlarge federal domestic power.  The “Executive is not free from the ordinary 

controls and checks of congress merely because foreign affairs are at issue.”  

Zivotofsky v. Kerry, 576 U.S. 1, 21 (2015).  Thus, when confronted with a statutory 

reading of a treaty that threatened to “dramatically intrude[] upon traditional state 

criminal jurisdiction,” the Supreme Court adopted a narrow interpretation to avoid 

such constitutional doubt.  Bond v. United States, 572 U.S. 844, 857, 859-60 (2014).   

Nor is the CTA necessary or proper for executing any congressional regulation 

of foreign affairs.  The government does not cite a single law or regulation of foreign 

affairs that the CTA supports.  Instead, it suggests that the CTA is necessary to 

respond to “terrorism,” “piracy,” and “proliferation financing.”  (Resp. at 30.)  In 

effect, the government “argue[s] that regulation of purely internal affairs may be 

necessary and proper to effectuate Congress’ foreign affairs powers if foreign actors 

. . . participate in those internal affairs to illicit ends.”  Nat’l Small Bus. United v. 

Yellen, 721 F.Supp. 3d 1260, 1275 (N.D. AL. Mar. 1, 2024).   

This is an extraordinarily broad view of the foreign affairs power and 

Necessary and Proper Clause with no support in the Supreme Court’s precedent.  Nor 

is there any limiting principle.  If the government is correct, no limit exists to the 



 11 

sort of information that the government could demand.  This is fatal, because the 

Necessary and Proper Clause is confined to “incidental powers” and “does not 

license the exercise of any great substantive and independent powers beyond those 

specifically enumerated.”  NFIB, 567 U.S. at 559 (cleaned up).   

Invoking the specter of terrorism and financial crime, (at 30), the government 

says that its foreign commerce power in conjunction with the Necessary and Proper 

Clause authorizes the CTA.  But the CTA does not effectuate the foreign commerce 

power for the same reason does not effectuate the power to regulate interstate 

commerce: the constitutional language “regulate commerce,” on its own or in 

combination with the Necessary and Proper Clause, does not reach inactivity.  See 

NFIB, 567 U.S. at 552.   

The government accuses Plaintiffs of “deny[ing] that the Necessary and 

Proper Clause provides Congress with any meaningful authority at all.”  (Resp. at 

31.)  Not so.  Plaintiffs merely identify limits the government ignores.  See NFIB, 

567 U.S. at 560 (measures authorized by the clause must be “derivative of, and in 

service to” a congressional regulation issued pursuant to an enumerated power).   

The government next equates the CTA with other reporting requirements.  

(Resp. at 32.)  Again, the government ignores the difference between the CTA and 

other federal reporting requirements—the CTA applies regardless of any activity by 
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an entity.  It does not identify any other reporting requirement that applies merely 

because an entity exists.   

Finally, the government claims Plaintiffs “impermissibly seek to substitute 

their judgment for that of Congress.”  But Congress’ judgment is not dispositive, as 

this Court determines whether Congress exceeded its authority.  See United States v. 

Garcia, 768 F.3d 822, 827 (9th Cir. 2014) (citation and quotation marks omitted).  

The government has not shown that the Necessary and Proper Clause authorizes the 

CTA.   

c. The CTA impermissibly burdens association protected by the First 
Amendment.   

Americans for Prosperity v. Bonta, 594 U.S. 595 (2021) shows that the CTA 

violates the First Amendment.  There, a law mandating disclosure of the identities 

of people who influence the actions of expressive associations violated exacting First 

Amendment scrutiny.  Id.   

Not contesting AFP’s core application to this case,  the government’s response 

suggests the CTA is constitutional because it implicates no expressive interests and 

is subject to no First Amendment scrutiny.  (Resp. at 35-40.)  It argues that 

“[r]eporting requirements of the kind at issue here raise no First Amendment 

concern,” because only reporting requirements that have “the practical effect of 

discouraging the exercise of constitutionally protected political rights . . . may trigger 

heightened First Amendment scrutiny.”  (Resp. at 36) (internal quotation marks 
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omitted).  Thus, it defends the district court’s application of lesser scrutiny and insists 

that the “CTA regulates commercial associations that generally do not engage in 

expressive association[.]”  (Resp. at 37.)    

This is legally and factually wrong.  Tellingly, the government fails to engage 

with the arguments in Plaintiffs’ opening brief, (at 36), concerning how expressive 

association takes many forms.  For example, when an entity takes “public positions 

on a number of diverse issues . . . like civic, charitable, lobbying, fundraising, and 

other activities,” each are “worthy of constitutional protection under the First 

Amendment.”  Roberts v. U.S. Jaycees, 468 U.S. 609, 626-27 (1984).  That any 

covered entities may be characterized as commercial is irrelevant when courts 

answer the question of whether to apply exacting scrutiny.  See AFP, 594 U.S. at 608 

(“Regardless of the type of association, compelled disclosure requirements are 

reviewed under exacting scrutiny”); Citizens United v. Fed. Election Comm’n, 558 

U.S. 310, 365 (2010) (The “Government may not suppress political speech on the 

basis of the speaker’s corporate identity[.]”).   

Contrary to the government’s view, the CTA invokes the expressive concerns 

present in AFP and NAACP.  In both cases, requirements mandating disclosure of 

otherwise anonymous associations, and that “might chill association,” triggered 

exacting scrutiny.  AFP, 594 U.S. at 615; NAACP v. Ala. Ex. Rel. Patterson, 357 U.S. 

449, 460-63 (1958).   
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Examples of expressive activity that might be chilled by disclosure of 

associations abound.  In this litigation, Plaintiffs Berschauer and Ledson are subject 

to the CTA’s requirements and engage in protected association, as their entities take 

“public positions on a number of diverse issues.”  See Jaycees, 468 U.S. at 626-27; 

(Op. Br. at 38-39.)  And litigants elsewhere, like members of the National Federation 

of Independent Business and the Mississippi Libertarian Party unquestionably 

engage in protected conduct.  See Tex. Top Cop Shop, 2024 U.S. Dist. LEXIS 

218294, at *16.  The government’s claim that no party subject to the CTA engages 

in expression is false.    

The government attempts to differentiate Plaintiffs from the litigants in AFP 

and NAACP, suggesting that those parties faced substantial threats because of their 

association.  (Resp. at 36-37.)  Aside from ignoring similar allegations by Plaintiff 

Berschauer, these differences go to the weight of their individual First Amendment 

interest—not whether exacting scrutiny applies.  Indeed, because of the difficulty of 

parsing such nuances, and the danger that mere uncertainty “might chill association”, 

courts must view such issues in gross.  See AFP, 594 U.S. at 615.  Plaintiffs have 

alleged that the CTA “might chill” their respective associations.  And even if they 

had not, the CTA’s similarities to AFP and NAACP’s disclosures necessarily raise 

similar concerns. 
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The government’s appeal to this Court’s precedent fares no better.  (Resp. at 

40.)  Under the decision cited by the government, Plaintiffs are entitled to exacting 

scrutiny, as they have suggested the CTA will have “an impact on . . . their 

“associational rights.”  See Perry v. Schwarzenegger, 591 F.3d 1147, 1160 (9th Cir. 

2010) 

Nor do the other reporting requirements identified by the government suggest 

that exacting scrutiny is inapplicable.  (Resp. at 35-36.)  The government cannot 

plausibly claim that “product labeling laws, environmental spill reporting, accident 

reports by common carries, SEC reporting as to corporate losses and . . . the 

requirement to file tax returns” invoke the same expressive concerns as a law that 

mandates disclosure of the name and address of otherwise anonymous parties to an 

expressive association.  Further, as pointed out in Plaintiffs’ opening brief, reporting 

requirements less invasive than the CTA have triggered exacting scrutiny.  (Op. Br. 

at 40). 

The Supreme Court has already held that government “intrusion into the 

internal structure or affairs of an association” can burden associational rights.  Boy 

Scouts of Am. v. Dale, 530 U.S. 640, 648 (2000).  The CTA, which forces disclosure 

of the “internal affairs” of expressive entities, is plainly analogous.  

Finally, the government pontificates that Plaintiffs’ view of the First 

Amendment threatens to undermine existing state and corporate disclosure 
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requirements.  (Resp. at 38-39.)  The government’s concern is undermined by the 

fact that, as described above, the CTA requires a unique disclosure dissimilar from 

other schemes.   

The government also offers several responses to Plaintiffs’ as-applied 

challenge.  (Resp. at 41-45.)  First, the government insists the absence of declarations 

supporting the preliminary injunction necessitate a finding that the district did not 

abuse its discretion regarding the First Amendment claim.  (Resp. at 41-42.)  This 

ignores that the CTA is functionally equivalent to a reporting requirement that the 

Supreme Court has already held necessitated exacting scrutiny and “create[d] an 

unnecessary risk of chilling in violation of the First Amendment.”  See AFP, 594 at 

616.  As a matter of law, the district court abused its discretion by failing to apply 

exacting scrutiny.  See United States v. Ponce, 22 F.4th 1045, 1046 (9th Cir. 2022) 

(“Application of the wrong legal standard constitutes an abuse of discretion.”)   

The government next suggests that Plaintiffs misunderstand the “scope of 

information that must be reported,” claiming that the “reporting requirements do not 

involve information about entity structure.”  (Resp. at 42.)  But disclosure of an 

entity’s beneficial owners—that is, anyone who exercises “substantial control” over 

an entity—is information about the decision making and associations of the 

members of that entity.  That disclosure necessarily implicates information about 
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protected associations, see Boy Scouts of Am., 530 U.S. at 648, regardless of the 

government’s disregard for the sensitivity of that information. 

The government insists that Plaintiffs should have introduced evidence that 

“someone would hesitate to become an owner of a company because” of the 

disclosure requirement.  (Resp. at 42.)  And the government also asserts that 

Plaintiffs have “freely disclosed their ownership of corporations in this litigation,” 

somehow voiding their First Amendment interests.  (Resp. at 42.)   

These arguments are both irrelevant and incorrect.  The CTA “might chill 

association.”  See AFP, 593 U.S. at 615.  Plaintiffs need not show “show[] that 

[individuals connected to a] substantial number of organizations will be subjected to 

harassment,” because the risk of chilled association outweighs the government’s 

interest in the CTA.  Id. at 617.  Further, Plaintiffs have indicated that they have yet 

to comply with the CTA because of its intrusion into protected interests.  See, e.g., 

(1-ER-5.)  While some associational information has already been disclosed, much 

more undisclosed information relates to expressive concerns.   

For example, Plaintiff Berschauer has not disclosed all the associations that 

the CTA would require her to disclose.  (1-ER-26.)  The government suggests she 

confuses beneficial owners and clients, (at 42-43), but her concern evinces the risk 

the CTA poses to expressive association.  The CTA requires disclosure of all 

individuals who exercise “substantial control” over an entity, and it is far from clear 
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that individuals traditionally understood to be “owners” are the only persons that 

must be disclosed.  Thus,  in Plaintiff Berschauer’s case, it is entirely reasonable to 

be concerned about the extent of associations that must be disclosed, and it 

necessarily chills her associational rights.   

Finally, the government absurdly suggests that because the CTA only requires 

disclosure to the government, there is no risk of chilling.  The government’s blasé 

attitude toward disclosure to government actors was rejected in AFP and NAACP, 

and this Court should reject the position too.   

d. The government identifies no reason that the CTA is likely to 
survive Fourth Amendment scrutiny. 

City of L.A. v. Patel, 409 U.S. 421 (2015) demonstrates that the CTA facially 

violates the Fourth Amendment.  The government’s response falls short.   

Citing Cal. Bankers Ass’n v. Shultz, 416 U.S. 21 (1974), the government first 

argues that “reporting requirements . . . rarely if ever present Fourth Amendment 

problems.”  (Resp. at 45.)  In the government’s view, Schultz means that if a reporting 

requirement “is sufficiently described . . . limited in nature, and sufficiently related 

to a tenable congressional determination as to improper use of transactions[,]” then 

it comports with the Fourth Amendment.  (Resp. at 45.)   

The government reads Shultz too broadly.  That decision is limited by the 

Court’s finding “that the Fourth Amendment claims of the depositor plaintiffs may 

not be considered on the record before us.”  Shultz, 416 U.S. at 69.  Shultz says 
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nothing then about individuals like Plaintiffs that possess a personal privacy interest 

in the reported data.  Shultz only concerned the reasonableness of a reporting 

requirement in the context of the “challenge made by the bank plaintiffs”—i.e., the 

holders of third parties’ information.  Id. at 67. Further, the Supreme Court recently 

characterized the decision as merely involving “requests for evidence implicating 

diminished privacy interests or for a corporation’s own books[.]”  See Carpenter v. 

United States, 585 U.S. 296, 317-18, 318 n.5 (2018).   

Surprisingly, the government suggests that “Shultz separately analyzed the 

reasonableness of the challenged requirements . . . and found them ‘sufficiently 

described and limited to accord with the Fourth Amendment.”  (Resp. at 50.)  Shultz 

did no such thing.  The passage the government refers to says the following:  

The regulations do not impose unreasonable reporting 
requirements on the banks . . . . To the extent that the 
regulations in connection with such transactions require 
the bank to obtain information from a customer simply 
because the Government wants it, the information is 
sufficiently described and limited in nature . . . so as to 
withstand the Fourth Amendment challenge made by the 
bank plaintiffs.  

Shultz, 416 U.S. at 67 (emphasis added).  Contrary to the government’s claim, Shultz 

held that the reporting requirement was reasonable as applied to the banks.  Id.  Of 

course, the outcome in almost all Fourth Amendment cases relies on the presence or 

absence of a reasonable expectation of privacy.  See Carpenter, 585 U.S. at 310.  And 

that question necessarily turns on who raises a Fourth Amendment claim.  See United 
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States v. Cella, 568 F.2d 1266, 1281 (9th Cir. 1977) (“the rights protected by the 

Fourth Amendment are personal rights, and may be enforced . . . only by one whose 

own protection and privacy was infringed”).  Shultz’s failure to evaluate the claim of 

the individuals that possessed a privacy interest analogous to Plaintiffs renders its 

view of reporting requirements unpersuasive.   

 The government also says that “courts routinely reject Fourth Amendment 

challenges to reporting requirements,” and suggests that “thousands” of these 

requirements exist without violating the Fourth Amendment.  (Resp. at 46.)  The 

government also claims that “plaintiffs fail to distinguish the CTA from the many 

federal and state reporting requirements generally understood as constitutional.”  

(Resp. at 47.)  But these laws often demand different information from different 

entities.   

The cases the government identifies prove this point.  (Resp. at 46.)  In 

Overstreet v. Lexington-Fayette Urban County Gov’t, the limited reporting 

requirement did not violate the Fourth Amendment because much of “the 

information sought by [the plaintiff’s] employer . . . [was] already a matter of public 

record.”  305 F.3d 566, 577 (6th Cir. 2002).  And Barry v. New York held that the 

Fourth Amendment was not violated by a financial reporting requirement that 

applied to various government employees and their spouses.  712 F.2d 1554, 1556, 

1564 (2d. Cir. 1983).  These requirements, which primarily applied to employment 
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relationships and government employees, say nothing about the propriety of the 

CTA’s more intrusive, nationwide disclosures.  Given that these are the reporting 

requirements the government identified, it’s unlikely the other “thousands” of 

“federal and state reporting requirements” are relevant either.  

These cases also recognized what the government fails to understand; courts 

have long “recognized the existence of a constitutionally protected interest in the 

confidentiality of personal financial information,” which can only “be overcome by 

a sufficiently weighty government purpose.”3 Statharos v. N.Y.C. Taxi & Limousine 

Comm’n, 198 F.3d 317, 322-23 (2d Cir. 1999); see also NASA v. Nelson, 562 U.S. 

134, 138 (2011) (“We assume, without deciding, that the Constitution protects a 

privacy right[.]”). Whether that exists in addition to the Fourth Amendment’s 

reasonableness requirement remains unclear, but, at minimum, the Fourth 

Amendment analysis applies as it would any other case. See Chandler v. Miller, 520 

U.S. 305, 323 (1997) (citing Barry, 712 F.2d at 1556, and declining to “touch on 

financial disclosure requirements, which implicate different concerns and 

procedures”).  Thus, while the contours of the constitutional protection depend on 

 
3 For this reason, amici’s point that the CTA promotes “public safety and law 
enforcement efficacy on a national and international scale” falls flat.  See Amicus 
Curie Brief of Senators Sheldon Whitehouse, Ron Wyden, et al, ECF No. 25, at 1.  
An invasive search would nearly always benefit law enforcement efficacy.  But the 
Fourth Amendment requires a trade-off.  Thus, even assuming amici are correct, their 
argument is not dispositive under the Fourth Amendment. 
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each scheme at issue, the government is obviously wrong to insist that there is no 

standard governing its actions.  

The government similarly claims that Plaintiffs “object[] to all reporting 

requirements.”  (Resp. at 49.)  The government’s hysterics rely on a 

misunderstanding of Plaintiffs’ claim.  Plaintiffs merely argued that the CTA violates 

the Fourth Amendment because it compels disclosure of private associations without 

the opportunity for pre-compliance review and individualized suspicion.  (Op. Br. at 

48-49.)  This view has no bearing on dissimilar reporting requirements.  The 

government’s concern is especially baseless given its failure to identify an analogous 

reporting requirement in its response. 

 Under Patel then, this Court should find that that the CTA violates the Fourth 

Amendment.  The CTA mandates disclosure of beneficial ownership information 

that Plaintiffs possess a reasonable expectation of privacy in.  (Op. Br. at 48-49.)  

Thus, absent individualized suspicion or pre-compliance review, the CTA’s 

disclosure requirement—which constitutes a warrantless administrative search—

violates the Fourth Amendment.  See Patel, 576 U.S. at 420.   

 The crux of the government’s initial response to Patel is that Plaintiffs lack 

any reasonable expectation of privacy in the relevant information.  (Resp. at 47-49).  

This view is incompatible with FinCEN’s suggestion that individuals possess a 

privacy interest in beneficial ownership information.  See 31 U.S.C. § 5336(c)(2)(A) 



 23 

(BOI “shall be confidential and may not be disclosed” except in limited ways).  It 

also does not square with this Court’s holding that “the ‘papers’ protected by the 

Fourth Amendment include business records[.]”  Patel v. City of Los Angeles, 738 

F.3d 1058, 1061 (9th Cir. 2013) (en banc) aff’d 576 U.S. 409 (2015).   

 Seeking to sidestep the caselaw dictating that business records, like beneficial 

ownership information, are subject to Fourth Amendment protection, the 

government cabins Patel to its facts.  In the government’s view, Patel is unpersuasive 

because (a) it concerned the “physical intrusion” of law enforcement into a hotel and 

(b) it dealt with “hotel guest data . . . which could reveal information about 

individuals’ intimate relationships.”  (Resp. at 49.)   

 But Patel was not only concerned that the absence of pre-compliance review 

might give law enforcement “pretext to harass hotel operators and their guests.”  576 

U.S. at 421.  Indeed, its conclusion does not follow from the obvious observation 

that law enforcement may abuse unchecked power.  Nor is Patel’s holding couched 

in terms of a physical intrusion.  See id. at 420-21.  Instead, Patel came out as it did 

because “[t]he Court has held that absent consent, exigent circumstances, or the like, 

in order for an administrative search to be constitutional, the subject of the search 

must be afforded an opportunity to obtain precompliance review before a neutral 

decisionmaker . . . . we see no reason why this minimal requirement is inapplicable 

here.”  Id.  The CTA, which mandates disclosure of beneficial owners’ private 
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associations, is analogous to a hotel guest list—which also potentially concerns an 

individuals’ private associations. 

 And the government’s latter argument, that “hotel guest data” is more 

sensitive than beneficial ownership information, (at 49), only evinces its disdain 

toward the privacy interests inherent to an individual’s associations.  But as 

described above, FinCEN itself recognizes that beneficial ownership information is 

private.  And the Supreme Court’s decisions in AFP and NAACP depend on the fact 

that individuals possess a privacy interest in their associations.  For these reasons, 

the government’s suggestion that Patel is inapplicable here falls flat.    

II. THIS COURT MAY CONSIDER PLAINTIFFS’ DECLARATIONS 

The government generally argues that, while it may consider developments in 

other cases concerning the CTA’s turbulent rollout, it simply cannot consider 

Plaintiffs declarations showing that they face irreparable harm because they were 

not considered by the trial court when it ruled on Plaintiffs motion for preliminary 

injunction.  (Resp. at 17-20.).  

The purpose of a preliminary injunction is to preserve the status quo and avoid 

harm while litigation is pending. See Univ. of Texas v. Camenisch, 451 U.S. 390, 395 

(1981).  Given this purpose, when a court considers whether to grant a preliminary 

injunction, evidentiary rules are relaxed in favor of “preventing irreparable harm 

before trial.”  See Flynt Distrib. Co. v. Harvey, 734 F.2d 1389, 1394 (9th Cir. 1984) 
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(“The trial court may give even inadmissible evidence some weight, when to do so 

services the purpose of preventing irreparable harm before trial”) (emphasis added).  

This is because the “urgency of obtaining a preliminary injunction necessitates a 

prompt determination.”  Id.  Thus, this Court itself may consider evidence not 

squarely presented to the trial court during appeals concerning equitable remedies.  

See Vasquez v. Wolf, 830 Fed. Appx. 556, 557-58 (9th Cir. 2020) (vacating and 

remanding to the district court to reconsider a TRO application in light of new 

evidence presented on appeal).   

Moreover, the district court has considered Plaintiffs’ declarations.  Plaintiffs 

moved for an injunction pending appeal in the district court after it denied their 

motion for preliminary injunction.  (ECF No. 20.)  Plaintiffs attached the relevant 

declarations to that motion, and the district court explicitly considered them before 

denying Plaintiffs’ motion.  (ECF No. 33.)   

The district court necessarily considered the declarations’ effect on Plaintiffs’ 

merits claims when it denied their request for an injunction pending appeal.  “A stay 

pending appeal certainly has some functional overlap with an injunction, particularly 

a preliminary one.”  Nken v. Holder, 556 U.S. 418, 428 (2009).  Indeed, the factors 

are effectively the same.  See id. at 434.  Thus, because the district court has 



 26 

considered the effect of the declarations on Plaintiffs’ merits claims in a substantially 

similar context, this Court need not ignore the declarations.4   

 The government suggests the declarations are not part of the appellate record.  

But the only case the government cites, Daly Murphy v. Winston, 837 F.2d 348, 351 

(9th Cir. 1987), concerned a situation where a party asked this Court to consider 

evidence submitted “after the summary judgment hearing.”  No indication existed 

the trial court ever considered the evidence at issue.  Id. at 350.  And, in any event, 

the proponent of the evidence brought it forward at the end of a formal discovery 

process.  See id. That stands in stark contrast to here, where the trial court has 

considered Plaintiffs’ declarations, and did so in the context of preliminary relief as 

this and other cases raced through the courts.  Daly Murphy is inapposite.  And this 

Court may consider Plaintiffs’ declarations. 

III. PLAINTIFFS FACE IRREPARABLE HARM WITHOUT A 
PRELIMINARY INJUNCTION. 

Unless the government is enjoined, Plaintiffs face irreparable injuries from 

harm to their constitutional rights and nonrecoverable compliance costs.  (Op. Br. at 

54-57.)  The government initially says that enjoining the CTA would preclude it from 

addressing “financial crimes,” preserving “national security,” advancing its “foreign 

 
4 If the Court is inclined to rule against Plaintiffs solely due to the initial lack of 
declarations, it should remand to the district court to consider the declarations.  See 
Vasquez, 830 Fed. Appx. At 557-58 (remanding to the district court to reconsider a 
denial of a TRO in light of new evidence).   
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policy interests.”  (Resp. at 50-52.)  But “[i]t is always in the public interest to 

prevent violation of a party’s constitutional rights,” and “even undeniably admirable 

goals must yield when they collide with the . . . Constitution.”  X Corp. v. Bonta, No. 

24-271, 2024 U.S. App. LEXIS 22456, at *27 (9th Cir. 2024) (quoting Fellowship 

of Christian Athletes v. San Jose Unified Sch. Dist. Bd. of Educ., 82 F.4th, 664, 695 

(9th Cir. 2023)).  Surely, the government cannot possess an interest in preserving a 

law that violates constitutional constraints.   

The government also says, (at 53), Plaintiffs have offered no evidence of their 

nonrecoverable compliance costs.  This is incorrect.  The government essentially 

asks Plaintiffs to prove FinCEN’s own findings about compliance costs.  See 87 Fed. 

Reg. at 59574, 59574, 59576, 59581.  Plaintiffs do not have this burden, and this 

Court may consider FinCEN’s own estimates.  Further, Plaintiffs’ declarations prove 

that they face unrecoverable compliance costs.  (Op. Br. at 56.)   

Similarly, the government suggests that compliance costs Plaintiffs will incur 

“warrant” little weight in the “equitable analysis.”  (Resp. at 53.)  But as the Supreme 

Court has recognized, “complying with a regulation later held invalid almost always 

produces the irreparable harm of nonrecoverable compliance costs.”  Thunder Basin 

Coal Co. v. Reich, 510 U.S. 200, 220-21 (1994) (Scalia, J., concurring, joined by 

Thomas, J.).   
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That is true here.  Each plaintiff faces nonrecoverable costs including not only 

filing the requirement reports, but incurring the cost of legal services related to 

preparing the filings.  (Op. Br. at 55-56.)  FinCEN estimates that could cost 

thousands of dollars.  See 87 Fed. Reg. 59574, 59576.  The government suggests 

Plaintiffs’ entities are not complex, but this ignores the costs inherent to filing a 

report and obtaining legal assistance to determine who is a beneficial owner.  This 

Court should also accept FinCEN’s concession that the CTA “will have significant 

economic impact on a substantial number of small entities,” 87 Fed. Reg. at 59550.  

Regardless of the complexity of Plaintiffs’ entities, each faces the prospect of non-

recoupable compliance costs.  This constitutes irreparable injury.  See Heckler v. 

Day, 467 U.S. 104, 124 (1984).   

The government also suggests that even if the Plaintiffs’ costs are thousands 

of dollars, these costs “come nowhere near justifying a preliminary injunction[.]”  

(Resp. at 53.)  While a few thousand dollars may be insignificant to the government, 

the same is not true of many businesses.  Moreover, the government’s view flouts 

Supreme Court precedent concerning what constitutes irreparable harm.  Thunder 

Basin Coal Co., 510 U.S. at 221 (observing that nonrecoverable compliance costs 

constitute irreparable harm) (Scalia, J. concurring).    

The government also argues, at (54), that “plaintiffs’ lack of diligence in 

prosecuting this case” weighs against a finding of irreparable harm.  But Plaintiffs 
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brought this challenge and appeal as soon as practicable and before the initial 

January 1 deadline.  

Turning to the prior injunction of the CTA, the government suggests that 

“were the nationwide injunction to remain in place, that would provide an additional 

reason why plaintiffs cannot meet their burden of demonstrating irreparable harm.”  

(Resp. at 54.)  But that sentiment is hollow as it didn’t even last until Plaintiffs’ brief 

was due.  FinCEN announced just days ago that even after the deadline was on, yet 

again, the agency would exercise its discretion against enforcement, with a proposed 

rule coming soon.  See FinCEN Notice, FinCEN Not Issuing Fines or Penalties in 

Connection with Beneficial Ownership Information Reporting Deadlines (Feb. 27, 

2025), https://www.fincen.gov/news/news-releases/fincen-not-issuing-fines-or-

penalties-connection-beneficial-ownership.  What final form the CTA will take, or 

what other courts might rule, remains unknowable.5   

 Finally, the government argues that Plaintiffs’ request to vacate the reporting 

rule constitutes inappropriate nationwide relief.  (Resp. at 54-55.)  In the 

government’s view, relief should only be limited to the named plaintiffs.  Id.  Under 

the Administrative Procedure Act, this distinction is meaningless.  “The 

Administrative Procedure Act instructs a reviewing court to ‘hold unlawful and set 

 
5 This ambiguity is especially concerning given that FinCEN accepts voluntary 
submissions of beneficial ownership information.  See, e.g., FinCEN, Beneficial 
Ownership Information, FinCEN.gov, https://fincen.gov/boi.  
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aside’ agency rules and orders that it deems unlawful or unconstitutional.”  Jonathan 

Mitchell, The Writ of Erasure Fallacy, 104 Va. L. Rev. 933, 1012 (Sept. 2018) (citing 

5 U.S.C. § 706).  Plaintiffs have merely asked this court to enjoin the reporting rule 

and stay the hand of FinCEN itself.  In effect, Plaintiffs seek to “suspend 

administrative alteration of the status quo.”  Nken, 556 U.S. at 430 n. 1 (2009).   

 For these reasons, Plaintiffs have established that they face irreparable injury 

absent a preliminary injunction of the CTA and the reporting rule, and the district 

court abused its discretion when it denied this relief.   
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CONCLUSION 

 This Court should find that the district court erred when it denied Plaintiffs a 

preliminary injunction.  

 Dated: 3/5/2025 
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